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THE AEC 
of DOOR 
EFFICIENCY 


Sk ate ell 


iS aha 
—The sturdy Kinnear Motor Op- 
erator goes into action instantly 
at the touch of a control button— 
operating the door with smooth speed 
and efficiency. Specially designed for 
lasting, trouble-free operation. 
B—Rugged efficiency is also fea- 
tured in the sturdy, all-steel, in- 
terlocking-slat construction of Kinnear 
Rolling Doors. Doors coil into small space 
above the lintel, permit full use of floor, 
wall and ceiling space, remain out of the 
way and safe from damage when open. 
—Remote Control adds still further con- 
venience and economy by permitting 
more strategic placing of control buttons, 
or centralized control stations. It.also cuts 
heating and air-conditioning costs by en- 
couraging prompt door closure. 
Write today for complete information on Kinnear Motor Operated Rolling Doors. 


The KINNEAR Manufacturing Company OMneee orerlentest 


Factories: 2060-80 Fields Avenue, Columbus 16, Ohio; ‘ weeres 
1742 Yosemite Ave., San Francisco 24, California 


ROLLING DOORS 
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ny Way You Look at It— 
arber Conversion Burners 
Deliver Better Value! 


The user of a gas conversion burner is interested principally in two 
things: performance, as seen in terms of heating adequacy and trou- 
ble-free operation—and economy, represented in the initial price of 
the equipment and its fuel efficiency. Based on this logical reasoning, 
a nation-wide preference for Barber Automatic Burners is easily 
understood. 


Perfected Barber design, devoid of all dubious or “experimental” 
iples, is famous for year-in-year-out, dependable operation, with minimum ser- 
gy. Barber economy is refiected first in the moderate cost of the installation, 

owner pays only for the essential mechanical equipment, and not for “trim- 
gs" which have no real utility. Low operating cost and high fuel efficiency, on 
type of gas, are also certain because of the complete combustion effected by 
d Barber Jets, with their unique auxiliary air feed. 


a third of a century— 
ndreds of thousands of 
and industries—Bar- 
Burners have well 
d their claim to su- 
ority, and this for the 
rete reasons stated 
e. 


@ ore gas burner speciclists 
offer you our engineering and 
ities for the develop- 

and manufacture of burner 
for rposes. 
illustrating and 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


ARBER BURNERS 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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You thread 


RIFAID 
No. OR yy 
O \ 


Free handy carrier 
for any group of 
sizes. 


Chasers easily 
reverse for close-to- 
wall threads. 


@ Speedy and a worksaver, 
when you want to cut perfect 
threads on \%” to 1” pipe. 
This smart steel-and-malle- 
able internal ratchet thread- 
er has precision-made heat- 
treated tool-steel dies, each 
factory tested ... for smooth 
fast threading. Die heads 
snap in from either side, 
can’t fall out. No special dies 
needed for close - to - wall 
work. No. OR, \” to 1”; 
No. 1IR, 4%” to 14”. You'll 
like these durable efficient 
RIGAIBs for small pipe. 
Ask your Supply House. 


Beas 


* WORK-SAVER PIPE 


TOOLS 


THE RIDGE TOOL COMPANY « ELYRIA, OHIO, U.S. A. 
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Pages with 


tp recent drop in the value of 
shares on the New York Stock Ex- 
change has caused quite a few experts to 
give various explanations on why the 
market acted as it did at this particular 
time. Naturally, prudent men would not 
care to jump to any conclusions about 
whether we are at the end of the bull 
market for the war period or what this 
means for the future. 


But it is probably safe to venture the 
opinion that the reaction of the New 
York Stock Exchange represents: pretty 
shrewd and unbiased judgment. After 
all, the Stock Exchange is one of the few 
remaining markets in the world where 
trading is free. Despite certain govern- 
mental limitations, the sharp reflection of 
the views of those who trade there has 
not been interfered with. Traders on the 
New York Stock Exchange are, there- 
fore, skilled in analysis and valuation for 
the very good reason that that is the way 
they make their bread and butter. They 


a 


LUTHER R. NASH 
SEPT. 26, 1946 


the Editors 


sometimes err—but rarely from mere 
sentiment. 


LEADERS of economic life in other gov- 
ernments may express their disquiet by 
sending some people to jail or cracking 
down on one group or another. But, un- 
der our system, economic keymen show 
what they think by the simple process of 
selling stocks which they think are over- 
valued. The question naturally arises just 
why these skilled traders have decided 
that stocks are overvalued at this particu- 
lar time. Public utilities were, on the 
whole, relatively firm, as compared with 
other shares. But when Union Pacific 
Railroad, General Motors, and Chrysler 
dropped from five to ten points in a 
single day, it would seem as though our 
economic keymen were doing some 
pretty serious pulse feeling on the con- 
tents of their portfolios. 


ie em other observation which is war- 
ranted, as a result of the recent 
softening in shares, is that the stocks 
hardest hit were shares of corporations 
whose earnings have not been so good 
recently, according to Federal Reserve 


Board reports and other reference 
sources. Such studies show that net in- 
come of selected large corporations for 
the first quarter of 1946 has shrunk con- 
siderably as compared with the similar 
quarter of 1945, and even shows a loss 
in the case of the automotive industry. 


Ir seems reasonable to suppose that 
the market is registering a-judgment by 
informal opinion that the earning pros- 
pects of these corporations, under pre- 
vailing uncertain economic conditions, 
are subject to a certain amount of re- 
valuation. Of course, prudent men will 
never sell America short, but it may well 
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\ CRESCENT WIRES AND CABLES 


Conforming to the 1946 National Electrical Code 


GIVE YOU THE FOLLOWING ADVANTAGES 


CRESCENT INSULATED WIRE & CABLE COMPANY 
TRENTON, N. J. 
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be that such sobering judgment in the fi- 
nancial quarter may spread to other quar- 
ters which have not, of late, shown too 
much stabilized judgment. 


Ir that should occur, this little season 
of retribution which the market has been 
undergoing may prove a helpful thing. 
It may bring about an atmosphere of re- 
straint with respect to those inflationary 
forces which have been going pretty 
strong in recent months, Public utility 
companies in particular stand in need of 
such a check on the inflationary tenden- 
cies now at work. 


TuHE old story of the rigid ceiling of 
regulated rates against an upsurge of in- 
creasing operating expenses for labor 
and materials is becoming a louder and 
louder complaint. And the shrunken net 
income of many utility companies testi- 
fies that the hand of this economic gauge 
is at the danger point. For years public 
utilities, particularly in the electric power 
field, have been able to absorb rate re- 
ductions in the face of increased operat- 
ing expenses because of continually in- 
creasing gross revenue. But all the gross 
revenue in the world could not possibly 
make operations profitable when net in- 
come has once slipped below the point 
of a safe and reasonable return. In fact, 
it only complicates the situation. An in- 
teresting analysis of this recent “buyers’ 
strike” appears in the financial depart- 
ment of this issue, page 427. 


Bey nce. the fact that total national 
income in 1940 was $77,600,000,- 
000. In 1945 it was $161,000,000,000. 
This represents an increase of 107 per 
cent. But the increase of salaries and 
wages during that period was 129 per 
cent (jumping from $48,600,000,000 to 
$111,400,000,000). Compare this with 
the more modest increase of only 55 per 
cent in net corporate profits, which is the 
form of income payments which go to 
people who hold corporate shares (which 
rose from $5,800,000,000 to $9,000,- 
000,000). 


W2aat is evidently happening here is a 
systematic redistribution of national in- 
come, The workers are making more 
while the investors are making less 
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money from their respective activities, 
Apparently the impact of this trend has 
communicated itself to the large-scale or 
professional trader in corporate shares, 
His reaction would seem to indicate that 
he does not expect the net earnings pic- 
ture to be more promising in the near fu- 
ture. 


Anp that is another way of saying 
he does not think it likely that the pres- 
ent trend will soon be reversed so that 
wages will come down and net income in- 
crease proportionately. 


But the sobering effect of this cold 
water thrown from the financial district 
on some of our red-hot inflationary 
friends may well take place over a longer 
pull. When equity financing loses some 
of its attractiveness for the investor, cor- 
porate expansion, with its bigger and 
better jobs and payrolls, will start taper- 
ing off. Competition in industry for 
skilled labor and materials would ease 
accordingly, It may seem a little strange, 
at this particular period of high produc- 
tion, numerous shortages, and a national 
need for much more production, to be 
talking about such eventual deflationary 
influences. But past performance sug- 
gests that they may actually develop in 
the wake of the present drive towards 
higher production, unless the wider dis- 
tribution of income payments evens out 
the gyrations of the business cycle. 


* * * * 


UTHER R, Nasu, whose article en- 
titled “Impact of Labor Disturb- 
ances on Public Utilities” opens this is- 
sue, is a well-known authority on utility 
regulatory problems, particularly those 
having an engineering aspect. A gradu- 
ate of Massachusetts Institute of Tech- 
nology and Harvard (SM, 98), Mr. 
NasH was for many years an official of 
the Stone & Webster organization and is 
now engaged in engineering consultation 
at his home in Ridgefield, Connecticut. 


THE next number of this magazine 
will be out October 10th. 


te Some. 
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Another REMINGTON RAND First! 


Keyboard Margin Control on the New Remington — the latest achieve- 
ment in the long list of triumphs of Remington Rand research and 
development engineers — brings margin setting to the keyboard for the 
first time in typewriter history! Keyboard Margin Control provides 
with incredible speed and delightful ease the means of getting the 
margin precision that is so essential to letters of distinction . . . The 
mere flick of a finger on the KMC* Key on the right or left side of the 
keyboard of the New Remington will set corresponding margins in- 
stantly . . . positively . . . exactly where they are wanted, See this superb 
New Remington Typewriter with its truly personal touch, its smooth 
easy action, and its other features plus Keyboard Margin Control, and 
you will see a few of the many reasons why more Remingtons have been 
bought than any other make. 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 
Various regulatory rulings by courts and commissions reported in full text, 
pages 257-320, from 64 PUR(NS) 
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SANBAMO DEMAND INSTRUMENTS 


a BE SOUND, rates must compensate for all costs, should develop . 
} ieee ce not be discriminatory, and should be applicable to 
in character. Best rate design is based on facts. Only 
jowr eg sovrawrne Lincoln-Type orepee Demand 


ae neeckant 


SANGAMO 


ELECTRIC ‘ i: COMPANY 


SPRIN 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





Exuiorr V, BELL 
New York State Superintendent of 
Banks. 


Leonarp P. Ayres 
Vice president, Cleveland 
Trust Company. 


Eric JOHNSTON 
President, Motion Picture 
Association. 


ARTHUR CAPPER 
U. S. Senator from Kansas. 


WitiiAM E, WARNE 
Assistant commissioner, Bureau 
of Reclamation. 


Excerpt from the June letter, 
National City Bank of 
New York. 


Leo WoLMAN 
Professor, Columbia University. 


EprtorrAL STATEMENT 
The Wall Street Journal. 


“There comes a point where cheap money ceases to be 
a bargain.” 


. 


“We are trying to have a low-production prosperity, 
and it can’t be done.” 


* 


“When the government starts taking over industry, 
that’s collectivism, at least in incipient form.” 


* 


“T feel myself coming to the point where I will have to 
conclude that Congress will have to enact legislation that 
will regulate labor as well as finance and industry.” 


* 


“Low-cost power attracts industry and stimulates wide- 
spread and liberal use of electricity in the home. It is a 
potent factor affecting the prosperity, health, comfort, 
and general well-being of the people.” 


* 


“The right of the few to strike had come inte conflict 
with rights of everyone else, including as most important 
the right of peaceable and industrious members of society 
to live and carry on their daily work.” 


> 


“Almost any labor dispute can be settled at a price. 
During wars and booms any price seems to work. But 
wars and booms fail to last as long as most people hope 
they will. Before long the time comes when a country 
must face the pay-off. The wrong settlements then cause 
firms to shut down, or shrink their operations.” 


> 


“What is' true is that there ought not to exist the right 
to use the vital public interest as a strike weapon; in other 
words, no group ought to have the legitimate means to 
starve—using the word in a broad sense—the general pub- 
lic and thereby force someone, whether it be the govern- 
ment or a private employer, to meet the demands of that 
group.” : 


12 
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MERCOID CONTROLS 


TEMPERATURE ¥ PRESSURE * LIQUID LEVEL ¥ ETC. 


Mercury switches are used exclusively in all Mercoid 
Controls. They insure more dependable control 
performance, and longer control life. % Write for 
Catalog N2 GOOA, for complete information 


THE MERCOID CORPORATION * 4201 BELMONT AVE., CHICAGO. 41, ILL 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





REMARKABLE REMARKS—( Continued) 


Eprror1iaL STATEMENT 
The New York Times. 


JosepnH H. Batt 
U. S. Senator from 
Minnesota. 


A. E. Barir 
President, Hudson Motor 
Car Company. 


Epitror1AL STATEMENT 
Pittsburgh Press. 


Henry Casor Lonce, Jr. 
Former U. S. Senator from 
Massachusetts. 


EpiroriAL STATEMENT 
The Washington Post. 


ELIzABETH GuRLEY FLYNN 
Writing in New Masses. 


Ben F, JENSEN 


U. S. Representative from Iowa. 


“New York is not alone in finding that fares of the 
past no longer suffice. Large cities all over the country 
are making the same discovery. The difference is that 
New York has failed to do something about it.” 


* 


“The authoritarian believes a particular group, whether 
in government, labor, or business, has a special mission to 
plan the whole pattern of society and to require all in- 
dividuals, whether they like it or not, to fit into that 
pattern.” 


> 


“Instead of weakening our confidence in the future by 
the continued warnings of an ‘inevitable bust,’ the effort 
should be to encourage a cycle of work, production, and 
spending by emphasizing the strength of our present 
condition.” 


> 


“One of the most marvelous aspects of this era is the 
manner in which businessmen persist in trying to expand, 
and the faith they continue to show in the future, in the 
face of the troubles that expansion almost invariably 
creates.” 


* 


“The real task before the government is not so much 
the indefinite continuation of wage and price policies as 
it is to put the government’s financial house in order. 
Large-scale production by American management and la- 
bor, by eliminating scarcities, will do the rest.” 


* 


“  .. fail transportation is recognized as being so vital to 
the general welfare that freight and passenger rates are 
kept under constant government control. We think that 
when employers and employees operating a public utility 
fail to agree, similar power must be exercised over wage 
rates.” 


* 


“There’s nothing the matter with our country—except 
that the people do not own it. It’s good to see Anierica, to 
realize it’s a people’s prize worth fighting for, and to 
realize anew that Capitalism is what is wrong with our 
beautiful country ... But we are nearer Socialism today 
than ever before.” 


aa 


“Six months before Pearl Harbor, the Federal govern- 
ment occupied 68,277,000 square feet of leased floor space 
throughout the country. On VJ-Day, August, 1945, this 
total had increased to 227,800,000 square feet. . . . During 
the ensuing months from August, 1945, to February 20, 
1946 . . . only 4,000,000 square feet of this tremendous total 
have been relinquished, according to newspaper reports.” 
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DO YOUR TRENCHING JOBS THE QUICK, EASY, 
LOW COST WAY WITH... 


CLEVELANDS 


A multiplicity and combination of wheel and digging 
speeds, finger tip controlled, furnishes the right speed 
at the right time on all your jobs — whether your 


digging is across country or in town — deep or 
shallow — wet or dry — tough or easy. 


Correct balance and top quality material plus ac- 
cessible unit-type construction reduces to the mini- 
mum your times out for repairs and results in lower 


cost dependable production year in and year out. 


THE CLEVELAND TRENCHER CO. 


20100 ST. CLAIR AVENUE ° CLEVELAND 17, OHIO 
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After more than 10 years of experience with the 
Bowl Mill, utility engineers are according it more 


widespread preference than ever before. 


C-E products include all types of boilers, 
furnaces, pulverized fuel systems and 
stokers; also superheaters, economizers 
and air heaters. A-987A 
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DODGE ANNOUNCES THE 
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LARGE 4': x 8 STEEL BOL 
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» pulley, machinery 
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UAL POWER TAKE-OFF 


for wince tail shaft 






HYDRAULIC SHOCK ABSORBERS te 
Spier teageteg:. 8 Seg. Sept ihe y POWER WI 
\DJUSTABLE DRAW BAF WHEEL DRIVE for tremendous traction AVAILABLE TIRES 
yr towing vehicle aol MloltiNMlalelele(-toMelileMe (Et -lalelelel-te) 1SOxIlé 8_PLY 
rr Other equipment ele) PLY 


98 welding equipment, shot drills Its powerful winch elevates heavy ma- Quarries, mines and gravel 
other machinery on oil fields. terials in logging and other industries. plenty of uses for its power andt 


ONLY DODGE BUILDS ~0-Kaec™ TRUCKS! 











Its portable power plant (pulley or 
vehicle in their fleets. it the ideal “wrecker’s” car. shaft drive) is always available. 


AGON 


ifs a “FULL SIZE” truck for jobs no other truck can do! 


OL 


QE ws 


LF ORMATION? 


Here’s the truck that needs no roads... 
the new and remarkable Dodge Power- 
Wagon. It’s the kind of truck you’ve 
hoped someone would build some day. 


It’s a full size truck! It has a full size 
body for your loads. It has a full size cab 
for your comfort. It has full size power 
to go places and do things other trucks 
can’t do. 


With four-wheel drive, you can cross 
fields, plow through deep sand or mud, 
cross streams and climb tough, rugged 
hills. 


With dual power take-off, it’s a “‘power- 
house” on wheels. Heavy loads can be 





Six-cylinder, 94-H.P. 
Job-Rated Engine. 
Four-wheel Drive (Disengage- 
ment for rear wheel drive). 
Full Floating Front 
and Rear Axles. 


POWER-WAGON 


Heavy-duty, double-acting 
Shock Absorbers. 


~~ Transmission—2-speed 

ransfer Case (8 Forward 
Speeds—2 Reverse Speeds). 

High Traction Tread Tires. 


hoisted or pulled with a front-mounted 
power winch. From pulley-drive and tail 
shaft you can saw wood, grind grain, 
and operate a wide variety of machinery 
and equipment. 


Like all Dodge trucks, the Power-Wagon 
is Job-Rated . . . engineered and pre- 
cision-built to fit the job . . . to save 
money on the job. . . and to last longer. 


Chances are that you have a job that the 
Power-Wagon can do better than any 
other vehicle. See your Dodge dealer 
now. See the Power-Wagon. See what it 
can do for you on your job. 


DODGE DIVISION OF CHRYSLER CORPORATIO! 





FEATURES 


Power Take-off + Pa 
AUXILIARY ) Winch. Pulley-Drive 


re Tail Shaft + Dra 


Bar, Front To 
Hooks, and Pintle Hoo 


7928 Joseph Campau Ave., Detroit 11, Michigan 


L THIS 


N TODAY 
4 


1 7 e 
DO Please mail me 
\ pp available literature 
<< | illustrating and 
“SS \ a | describing The 
UPA S 


POWER-WAGON. 


ae ~anweeweanrqamren«e = == «== ———-_ 
ay | Truck Sales Dept., Dodge Division 
{ 
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Engineered for Power Station Needs 


EXIDES are always ready for in- 
stant action. They are engineered 
to meet the varying battery require- 
ments of power station operations. 
Exide makes several types of stor- 
age batteries. These batteries, 
through proved performance for 
over 50 years in central station 
work, have earned the confidence 
of utility engineers everywhere. 
When you buy an Exide you are 
buying the utmost of storage bat- 


tery dependability, long-life and 
ease of maintenance. , 
Whatever your storage. battery 
problems may be Exide engineers 
will be glad to help you work 
them out. 


Exide 


BATTERIES 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 
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{ New England Gas Association Managers’ Conference begins, Boston, Mass., 1946. 








1 aed Electric Utilities Association of New York State ends meeting, Elmira, N. Y., 
946. 








7 me Water Works Association, Ohio Section, will hold meeting, Oct. 10-12, 1946. 
946. 








{ American Water Works Association, Ohio Section, will hold meeting, Oct. 10-12, 1946. 








> | _— Electronic Radio and Television Exposition will open, New York, N. Y., Oct. 
14, 
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4 United States Independent Telephone Association will hold annual meeting, Chi-ago, 
Til., Oct. 14-16, 1946, 








4 International Association of Electrical Leagues begins conference, New York, N. Y., 
1946. 





{ American Water Works Association, New York Section, begins meeting, Albany, N. Y., 
1946. 





{ Midwest Gas Association and Iowa State College Gas School and Conference will be held, 
Ames, Iowa, Oct. 28-30, 1946. 





{ National Electronic Conference ends, Chicago, Ill., 1946. 





Y American Bar Association will hold annual meeting, Atlantic City, N. J., Oct. 28—Nov. 
1, 1946. 





{ American Gas Association begins annual convention, Atlantic City, N. J., 1946 





q National Electrical Re Association will hold annual meeting, Atlantic y 
City, N. J., Oct. 28—Nov. 1, 1946. 





{ National Reclamation Association begins meeting, Omaha, Neb., 1946. 














Elsie Hafner, N. Y. 


“The Elevated Highway” 
By Frederick K. Detwiller 
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Impact of Labor Disturbances on 
Public Utilities 


Since capital invested in public utility enterprises is subjected 

in the public interest to more rigid regulation than capital em- 

ployed in nonutility business, there 1s, in the opinion of the 

author, no reason why utility employees should not be subject 

to comparable restrictions, including prohibition of strikes and 
interruptions of essential services. 


By LUTHER R. NASH* 


HE over-all results of the actual 

and threatened strikes which 

have been upsetting our national 
economy since VJ-Day cannot be 
measured in dollars. With the present 
relaxation of these disturbances it is 
possible to apply some yardsticks to 
the direct effects on the industries in- 
volved. Since August of last year more 
than 3,200 strikes have occurred. Dur- 
ing the first five months of this year 
lost time from strikes amounted to 


*Consulting engineer of Ridgefield, Con- 
necticut. For personal note, see “Pages with 
the Editors.” 
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more than 80,000,000 man-days, more 
than double that of the entire year 1945. 
At an average rate of $8 per day this 
means a direct wage loss of $640,000,- 
000. In the 113-day General Motors 
strike alone the wage loss was in excess 
of $125,000,000. Indirect wage losses 
due to enforced shutdown of supplier 
plants and distributing agencies and 
curtailments in commercial and other 
establishments affected by idleness can- 
not be accurately estimated although 
probably more than $1,000,000,000. 
The loss in volume of gross business 
incurred, by the automobile and other 
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struck industries was much higher than 
the wage losses and has radically dis- 
turbed the reconversion program. The 
steel industry lost more than 11,000,- 
000 tons of output as the result of its 
prolonged strike, and the bituminous 
coal mines lost 115,000,000 tons of 
production which cannot promptly be 
restored. Both these losses, like many, 
others, caused curtailment in produc- 
tion of many commodities for which 
chore is crying need. 


’ I ‘HE writer recalls the time, many 
years ago, when labor was com- 


monly available at $1 per day. Some of ' 


the recent increases have been double 
‘ that amount. A word may be appro- 
priate about the yardsticks by which 
some of these recent increases were 
measured and which became the pat- 
tern for subsequent increases. Two 
basic assumptions were made by gov- 
ernment officials who were concerned 
in the negotiations : 

(1) that unemployment was immi- 
nent as the result of the ending of war 
production, perhaps to the extent of 
8,000,000 men; (2) that the profits of 
industry were sufficient to absorb ad- 
ditional labor costs to the extent of 
present demands and more when full 
quantity production was again reached. 


Both these assumptions have been 
found to be drastically in error. In De- 
cember total unemployment was less 
than 2,000,000 or materially less than 
the normal amount. The delusion of 
excessive profits was also disproved, 
as evidenced by authorized increases in 
steel and automobile prices, found by 
factual analysis to be necessary. It was 
not until after the 184-cent increase in 
hourly wages had become effectively 
standardized that there was official ad- 


mission that the data on which such in- 
creases had been based, which came 
from labor sources, were erroneous. In 
the absence of reliance on such errors 
the new wage levels might have been 
substantially lower and the economic 
upheaval correspondingly reduced. 


HESE recent wage increases have 

abandoned the cost-of-living basis 
which prevailed earlier with success, 
apparently because that basis would no 
longer satisfy labor. Also, the proposed 
“ability to pay” basis was early aban- 
doned because its counterpart “inabil- 
ity to pay” was unpalatable to the pro- 
ponents. Since prewar days wage in- 
creases have averaged about 50 per 
cent for industry as a whole. The offi- 
cial cost of living increase has been 
slightly more than 30 per cent. Even 
with allowance for black market prices 
and deterioration in quality of certain 
products, there is still a material in- 
crease in income over outgo, with a 
continued scarcity of goods for which 
to spend it. 

After this preliminary, general re- 
view of recent labor history, it is in or- 
der to take up the real purpose of this 
article, the impact of wage and other 
increases on public utilities, and the 
probable future effects on their opera- 
tions and finances. Wage increases, 
based on present levels, average about 
30 per cent above prewar—materially 
less than the industrial average because 
of higher initial levels, exceptionally 
stable employment, less radical influ- 
ences among employees, and exception- 
ally low earlier rates in certain indus- 
tries such as prevailed in textiles and 
agriculture where rates have more 
than doubled. Unionization has pro- 
gressed, but there have been relatively 
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IMPACT OF LABOR DISTURBANCES ON PUBLIC UTILITIES 


few strikes, largely because of settle- 
ments consistent with those granted 
dsewhere and the general feeling that 
public utility service should not be in- 
terrupted. 


HILE strikes have not been whol- 

ly avoided their results have not 
been disastrous. The public is familiar 
with reports of partial interruptions of 
electric power service in certain areas, 
complete interruption of certain classes 
or areas of telephone service, many 
stoppages of local transportation, and 
the 10-day shutdown of the far-flung 
Western Union system. A threatened 
suspension of gas service which might 
have had very serious consequences 
was narrowly averted. A threatened 
widespread strike of electric power em- 
ployees in Virginia was met by a pro- 
posal of the state’s governor to impress 
any strikers into military service. Such 
unprecedented action was avoided by a 
settlement, and threatened legal com- 
plications were averted. 

The feeling that utility strikes which 
would endanger the public health and 
safety should not be permitted was il- 
lustrated at the annual convention of 
state governors recently held at Okla- 
homa City. A resolution endorsing 
state and Federal laws to prevent such 
strikes was adopted without opposi- 
tion. A recent Gallup poll also showed 
an increasing majority in favor of such 


legislation. There also has been much 
heated discussion over the rights of 
municipal utility employees to organ- 
ize, The results so far range from defi- 
nite refusal to recognize any union, 
through informal discussions with or- 
ganized groups, to full recognitions of 
unions and formal contracts therewith. 
The latter are relatively few, with a 
trend toward a prohibition of strikes. 


| eget: protest against such curtail- 
ment of its “inalienable rights”’ to 
strike fails to recognize certain pecu- 
liarities inherent in public utilities aside 
from the essential character of their 
service. They are under regulation 
which fixes their rates, the extent and 
character of their service, and the ex- 
tent of their earnings on a rate base 
which is now commonly limited to the 
actual dollars invested in their proper- 
ties, regardless of changes in construc- 
tion cost levels. These and other re- 
strictions must be accepted by anyone 
who elects to invest in such industries. 
If they are not satisfied with such re- 
strictions, which are assumed to be in 
the public interest, they are free to give 
up or avoid such investments and seek 
other, freer fields for their funds. Man- 
agement practices are also closely regu- 
lated and lack many freedoms which 
other industries enjoy. They cannot 
abandon service areas without specific 
approval. 


e 


mobile and other struck industries was much higher than the 


q “THE loss in volume of gross business incurred by the auto- 


wage losses and has radically disturbed the reconverston pro- 
gram. The steel industry lost more than 11,000,000 tons of 
output as the result of its prolonged strike, and the bituminous 
coal mines lost 115,000,000 tons of production which can- 


not promptly be restored.” 
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There is no logical reason why util- 
ity employees should not be subject to 
comparable restrictions, including the 
prohibition of strikes and interruption 
of essential service. If they do not like 
such restricted employment they are 
free, like other groups concerned with 
the industry, to seek employment else- 
where. Disputes of other kinds are re- 
ferred without question to the courts 
for settlement and their final findings 
are accepted as being consistent with 
reasonable personal liberties. More 
than forty years ago Mackenzie King, 
then Canada’s Deputy Minister of La- 
bor, made the statement during a dis- 
astrous fuel strike that “private rights 
end when they become public wrongs.” 
The truth of that statement still holds. 


F  aprecwnn that the general labor 
situation is stabilized for the time 
being, the question arises as to what 


has been its effect on the utility picture. 
Utilities are well known to have an ex- 
ceptionally high investment in relation 
to their volume of business. A fully 
equipped, typical company has $5 in- 
vested for each dollar of annual reve- 
nue, as compared with less than one 
dollar in the average industrial plant. 
The electric power industry investment 
per normal employee is about $50,000 
as compared with a small fraction of 
that amount for the average industry 
(estimated at about $9,000). 

The labor part of its total costs, as- 
sumed to be equal to its revenue, are, 
therefore, low, the total exclusive of 
salaried employees being about 12 per 
cent. In lightly mechanized industries 
this percentage is several times as high. 
Even in the steel industry payrolls take 
40 per cent, eight times a normal year’s 
dividends. Using the above percentages 
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of wage increases since 1939 and ap- 
plying them to the labor percentage in 
total costs, it appears that the result js 
to increase such costs by less than 4 
per cent. The greater part of these in- 
creases are of recent origin and are not 
yet fully reflected in published income 
statements. 

Another important factor in utility 
costs is fuel. Since 1939 its cost for the 
average power company has risen from 
21 cents per kilowatt hour to 29 
cents, an increase of 38 per cent in spite 
of gains in production efficiency. The 
average cost of fuel in the electric power 
industry is about 13 per cent of the 
total cost of service, varying with the 
availability and reliability of hydro 
power. 


HE further increase in cost of coal, 

resulting from the recent strike 
which nearly exhausted the stock-piles 
of the industry, and not reflected in 
the above figures, will add an estimated 
average of 40.5 cents per ton on all 
coal at the mines. This increase covers 
an 184-cent wage increase plus welfare 
and other benefits amounting to at least 
5 cents per ton. Utility increases may 
be somewhat less than the average but 
increased freight rates will add another 
10 cents per ton. Similar increases are 
not now applicable to fuel oil and nat- 
ural gas which, together with water 
power, serve nearly one-half of the 
total utility power supply. The further 
recent increase in fuel costs may, there- 
fore, add another 5 per cent to the aver- 
age total cost of service. The costs of 
other supplies for operation and main- 
tenance have also increased substan- 
tially but their effects on over-all costs 
are relatively small. Edison Electric 
Institute has estimated that the in- 
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Resolution against Utility Strikes 


ee feeling that utility strikes which would endanger the public 

health and safety should not be permitted was illustrated at the 

annual convention of state governors recently held at Oklahoma City. 

A resolution endorsing state and Federal laws to prevent such strikes 
was adopted without opposition.” 





creases in wages and fuel of United 
States electric power companies in the 
coming twelve months, in addition to 
earlier increases, will amount to about 
$100,000,000, or 3 per cent of expected 
revenue. 

_ Fortunately these increases in oper- 
ating costs do not tell the whole story 
with respect to future net income for 
there have been substantial offsets. Ex- 
cess profits taxes (for a regulated in- 
dustry that is assumed to have no such 
profits ) disappeared at the end of 1945. 
In that year they accounted for more 
than one-quarter of total taxes which, 
in turn, were 22 per cent of total reve- 
nues. The incidence of excess profits 
was quite irregular, limited largely to 
areas of heavy war industries. Carry 
backs and other tax adjustments had 
material effects on the 1945 showing 
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and some of them will also appear in 
1946. The basic income tax rate, ap- 
plicable to all utilities, was also reduced 
to 38 per cent. 


A FURTHER important saving has 
been made and is still in progress ; 


namely, reduction in debt service 
through refinancing. The drastic re- 
duction in interest rates on government 
war borrowings to unprecedentedly low 
levels has led to similar reductions in 
rates for private investments, both 
debts and equities. Bonds of well-man- 
aged and stable utilities are now sell- 
ing to yield from 2.75 per cent to 2.50 
per cent as compared with about 4 
per cent only a few years ago, with 
large bank loans at materially lower 
rates. And preferred stock yields are 
also down to or below the bond levels 
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of that time. This has led to the gen- 
eral calling of high-rate older issues 
and the recalling of some of the fair- 
ly recent issues to bring about still 
greater interest savings. This process 
has been encouraged by regulatory au- 
thorities in the interests of lower rates 
for service. The New York commis- 
sion has been particularly critical of 
apparent dilatoriness in taking advan- 
tage of conversion savings. 

“She savings made and to be made 
in tue utility field by such means can 
be estimated only approximately. In 
1945 electric power companies reduced 
their actual interest charges by $19,- 
500,000 with only slight changes in 
outstanding debt. Such savings, to- 
gether with preferred dividend reduc- 
tions, may be duplicated in 1946, aside 
from tax and other adjustments inci- 
dent thereto. This would be nearly 10 
per cent of total long-term debt inter- 
est. With coupon or dividend rates re- 
duced by an average of 15 per cent or 
more for each refinancing or re-refi- 
nancing, it appears that such operations 
should be completed in the not distant 
future in the absence of continued re- 
duction in “easy money” rates. There 
are indications that the present all-time 
low will not be materially reduced. 


I the cumulative effects of refinanc- 
ing in recent years amount to a one 
point reduction in the coupon rate, the 
total interest reduction on the $6,000,- 
000,000 outstanding long-term debt of 


electric power companies would 
amount to $60,000,000. Because of 
smaller and some noncallable issues, 
the amount of preferred dividend re- 
ductions is comparatively small in spite 
of yields now approaching 3.5 per cent. 
Others have had similar experiences. 
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Such savings, shared by all debtors, 
are not without their drawbacks. 
Through reduction in national and 
other public debt interest rates in or- 
der to curtail taxes, incomes of taxpay- 
ers from other investments as well as 
public utilities have been radically re- 
duced. Many persons and institutions 
have no other sources of income and 
have also suffered from higher costs of 
living. Among the many institutions so 
affected are the life insurance compa- 
nies, policies of which in some form 
are to be found in most of our homes, 
protecting 60,000,000 to 70,000,000 
people (to be compared with about 36,- 
000,000 taxpayers). The reductien in 
yields on insurance investments, which 
furnish a large part of distributable in- 
come, has already led to an increase of 
about one-sixth in insurance costs, re- 
flected largely in curtailed premium 
credits. 


| gpeeccmnee ang most of the residential 
customers of the utilities are bene- 
ficiaries of life insurance, including 
28,000,000 electric, 20,000,000 gas, 
16,000,000 telephone, not to mention 
other classes of utilities and customers. 
Whether or not their savings in utility 
service bills through reduced interest 
charges are offset by such insurance 
and other similar increases is not yet 
clear. It is clear, however, that there are 
serious losses to many people in all 
walks of life. The well known Carnegie 
Corporation reports that since 1928 its 
endowment income has declined 40 per 
cent, requiring many curtailments or 
cancellations of its benefactions. 

The practice of providing pensions 
to utility employees when retirement 
age is reached has become quite gen- 
eral. Many such plans are administered 
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by insurance or other professional or- 
ganizations. They report that the cost 
of providing a particular retirement 
annuity has increased 28 per cent since 
interest rates began to decline. Most 
of these retirement plans are financed 
wholly by the employers, which adds a 
minor amount to cost of operation. 

The above picture of recent gains 
and losses in the utility field is neces- 
sarily a general one and individual 
companies are affected in widely vary- 
ing degrees. Some have hydro power 
supply and are not worried about fuel 
costs and relatively little about labor; 
others have not paid excess profits taxes 
or had other important tax relief ; still 
others have made or expect to make 
reasonable long-term settlements of 
labor matters. 


| pos the future, most companies, par- 


ticularly in the electric power field, 
may expect large increases in the de- 
mands for their service, particularly in 
the residential and commercial fields. 
There may be disappointing delays in 
obtaining appliances for which the 
pent-up demand is enormous, partly 
due to continued shortages of copper 
because of prolonged strikes. This is 
particularly true of fractional horse- 
power motors, used in so many appli- 
ances, for which 35,000,000 are in de- 
mand, with a current monthly supply 


of only 1,500,000. It has been esti- 
mated that an average of 1,000,000 
new homes will be needed during each 
of the coming five years, all requiring 
utility service. 

The sharp curtailment in production 
at the end of active military operations 
is gradually being offset by more profit- 
able new and converted activities. Such 
new business can be handled without 
proportional increases in operating 
costs. Returning war veterans are 
proving helpful in restoring efficiency, 
impaired by overwork of curtailed 
staffs and inexperienced recruits. 

It is the general experience of indus- 
try that wage increases lead to studies 
of more extended use of labor-saving 
equipment through which production 
costs can be maintained or reduced. 
This means curtailment of labor forces 
unless output can be increased. With 
the exception of the telephone indus- 
try, in which extension of machine 
switching can displace many operators, 
and the labor economy of larger power 
and other units, the opportunities for 
such savings in the utility field are 
limited. 


HE past striking increases in 
power production efficiency can- 
not be continued with present types of 
equipment because of approach to 
theoretical thermal limits. As to atomic 
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when retirement age is reached has become quite general. 


q “THE practice of providing pensions to utility employees 


Many such plans are administered by insurance or other pro- 
fessional organizations. They report that the cost of provid- 
ing a particular retirement annuity has increased 28 per cent 
since interest rates began to decline. Most of these retire- 
ment plans are financed wholly by the employers, which adds 
a minor amount to their cost of operation.” 


405 


SEPT. 26, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


power, the optimism of a contributor 
to the June 6, 1946, issue of the Fort- 
NIGHTLY is not shared by the experts 
who have been closer to the recent 
scientific developments, particularly 
with reference to the use of lighter 
fissionable material, not heretofore 
used or discussed, which would avoid 
the risks of radioactivity and costs of 
heavy shielding. It is, however, ex- 
pected that atomic research in the in- 
dustrial field will be actively continued 
and that, within a few years, steam 
production in large stationary plants 
will be possible with material reduction 
in costs. 

Increases in labor costs are and will 
continue to be an important factor in 
costs of new equipment and construc- 
tion. Up to the present time utility con- 
struction costs have increased about 
40 per cent over the prewar levels and 
these increases will continue as manu- 
facturers, their suppliers, and the pro- 
ducers of raw materials gradually ad- 
just their wage scales to the new stand- 
ards. In final analysis, other than for 
royalties or their equivalent, the cost 
of everything we buy is represented by 
labor. 

As investment increases with new or 
replaced equipment, utilities under 
regulation are entitled to increases in 
revenue to cover their added carrying 
charges. Presumably needed rate in- 
creases will be obtainable when added 
costs are not balanced by savings,” al- 
though probably with delays, unless the 
added freedom in regulatory procedure 
authorized by our Supreme Court adds 
ultimate complications rather than the 
intended simplification. There have 
thus far been few indications that such 
complications will be serious. A prac- 
tically unbroken record of continuous 
SEPT. 26, 1946 


electric rate reduction will not be light- 
ly broken if it can be avoided. 


ees foregoing review of the utility 
situation as affected by recent la- 
bor and other developments discloses 
a rather limited final effect as compared 
with other industries, with possibili- 
ties of expansion and improvements 
that should permit continued financial 
stability. Too much reliance on the 
trends shown in current financial state- 
ments should be avoided because of the 
many changes in taxes and adjustments 
for amortization and other nonrecur- 
ring items. 

The temptation comes in closing to 
digress with some comments on the 
economics involved in some of the re- 
cent strikes. The General Motors strike 
may be used as an illustration. Lasting 
113 days, it involved 175,000 men and 
lost wages amounting to $125,000,000. 
The original wage demand was for 30 
per cent increase. The final settlement 
was for about 16 per cent, one cent less 
than was personally recommended by 
President Truman who took part in 
the negotiations. The strike could have 
been avoided by a wage rate about 5 
cents lower than was finally accepted, 
It could have been settled on the final 
terms one month before it actually 
ended. The average direct loss per 
worker during the strike was about 
$715. The possible gain per year for 
the average worker from the final set- 
tlement without overtime over that 
obtainable without strike was about 
$100. 

This means that it would take 
seven years of full-time work to make 
up the actual strike loss. Full-time op- 
eration rarely continues without inter- 
ruption for seven years. 
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Increases in Labor Costs 


¢¢ J NcrREASEs in labor costs are and will continue to be an important fac- 

tor in costs of new equipment and construction. Up to the present 
time utility construction costs have increased about 40 per cent over the 
prewar levels and these increases will continue as manufacturers, their 
suppliers, and the producers of raw materials gradually adjust their 
wage scales to the new standards. In final analysis, other than for royalties 
or their equivalent, the cost of everything we buy ts represented by labor.” 





oo coal strike could have been 


avoided by agreement on the 183- 
cent wage increase finally adopted, the 
only gain from the two months’ loss 
in pay at $1.27 per hour being the final- 
ly adopted, jointly administered, wel- 
fare fund. The steel, electrical, and 
other important strikes which yielded 
similar hourly gains did not last as long 
but it is difficult to see how any of them 
were beneficial to the participants in 
the long run in the absence of further 
successful efforts without similar costs. 
Further strikes are not only possible 
but are contemplated in some of the re- 
cent settlements. Some of them will af- 
fect public utilities directly or indirect- 
ly, but it is obvious that some more 
economical method of settlement is 
badly needed, one that leaves less an- 
tagonism in its wake and is based on 
sound factual analyses. 

A disturbing factor in the labor situ- 


ation is the keen competition for mem- 
bership and prestige which exists be- 
tween the two major union groups, be- 
tween crafts on jurisdictional grounds, 
and between individual leaders who 
fear the loss of their jobs if they do not 
negotiate improvements in wages and 
working conditions satisfactory to 
their followers and more than other 
unions have gained. There is lack of 
clear realization that only about one- 
quarter of all workers and only 10 per 
cent of our total population belong to 
these major union groups. The re- 
mainder of the workers and population 
have to pay unreasonably higher prices 
for goods to the extent that union 
wages are exorbitant or discrimina- 
tory. 
‘ 

HE real worth of labor, which is 

all that it can command in the long 
run, is measured by what it produces. 
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Labor’s habit of demanding more pay 
for less work is economically unsound 
beyond the point of increased efficiency 
and a share in the net advantages of in- 
creased machine production. The time 
may come when certain classes of high- 
paid labor will find that they have 
priced themselves out of their jobs be- 
cause their less prosperous fellows can- 
not or will not afford to buy their prod- 
ucts. Fortunately, this should not be 
true in the public utility field. 

The solution of the present acute 
labor problem is not yet in sight. The 
Case Bill, vetoed by President Truman, 
would have provided a much needed 
equalization between labor and man- 
agement of their several privileges and 
responsibilities, particularly the latter. 
Immunity from the restraints com- 
monly imposed by law upon personal 
and corporate conduct encourages con- 
tempt for law and leads to dictation. 
Only when our Congress has succeeded 
in its recent efforts to amend the Wag- 
ner Law with its still more discrimina- 
tory amendments will an equitable and 
stable foundation be laid for peaceful 
labor relations. That the Wagner Law 
failed in its professed intention to bring 
about industrial peace is evidenced by 
the fact that during the first ten years 
of its operation the number of men in- 
volved in work stoppages was three 
times that ‘in the preceding similar pe- 
riod. 


HERE are reasons for thinking 

that the widespread public criti- 
cism of the ruthless conduct of certain 
labor leaders may have some effect on 
labor policies and responsibilities. This 
is indicated by an article in a recent 
issue of the official organ of the Ameri- 
can Federation of Labor, from which 
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the following brief extracts are 
quoted : 


A broken contract is the mark of bad faith 
and irresponsibility. 

Remember that three groups—workers, 
consumers, and management—should share 
the wealth created by American industry, . , . 
Industry’s profits should bring (1) wage in- 
creases; (2) price reductions; (3) reward 
for management as an incentive to improve 
production. . . . You cannot expect all the 
profit to go into wage increases. 

Work to improve production per man-hour 
so that there will be more income to share. 
If such sentiments, not yet dupli- 

cated by other labor groups, were gen- 
erally approved and acted upon, our 
labor troubles would soon be over. One 
noteworthy feature in the above quota- 
tion is its recognition of the third inter- 
ested, but often ignored, party in labor 
negotiations (which should not be 
called controversies), the customer 
group. It many times outnumbers the 
labor group and is capable of express- 
ing itself by buyers’ strikes and the 
ballot. 

The investor group, included in the 
above quotations under the “manage- 
ment” head, also deserves a word of 
comment. A recent survey of ten of our 
large corporations shows that their 
stockholders outnumber their workers 
by 50 per cent. They also have votes 
and, although they have been far from 
vociferous, are becoming organized. 
They also have the privilege of striking 
if they are not satisfied with their wages 
and can put their money (the product 
of past labor) at work elsewhere or 
leave it temporarily unemployed. If this 
should happen, needed new or im- 
proved machinery would not be pro- 
vided and direct labor would be cur- 
tailed, or idle, because of inefficient pro- 
duction. Such is the law of economics, 
effective in the long run in a free enter- 
prise system. 
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IMPACT OF LABOR DISTURBANCES ON PUBLIC UTILITIES 


A this is being written the suspen- 
sion, presumably temporarily, of 
all price controls is causing much con- 
fusion. The series of drastic wage in- 
creases, supported by our government, 
has necessarily increased the produc- 
tion cost of most commodities. OPA, 
while in power, zealously restricted 
price increases in an effort to avoid in- 
flation until profitable operation was 
impossible. Production of some goods 
was suspended to avoid actual losses. 
Such curtailed production increases 
the danger of inflation. Uncontrolled 
price increases would mean another 
wave of wage increases and the race 
would be on, with the picture of 
Germany in the twenties and China 
and other war-torn countries at present 
in front of us. It is to be expected that 
voluntary or partially restored govern- 
ment control will avoid any such dis- 
aster. 

Clearly, the possible extremes of in- 


flation will not hit the utilities. Cus- 
tomers can be assured that, under regu- 
lation, increases in rates will be limited 
to those needed to cover actual in- 
creased costs and provide financial sta- 
bility. There can be no gouging such 
as may be possible in unregulated in- 
dustries. The electric power industry 
has a pardonable pride in its record of 
continued reduction in the costs of its 
service, throughout the war period as 
well as earlier. Since 1939 the average 
rates per kilowatt hour for residential 
service have declined from 4 cents to 
about 3.3 cents, a reduction of 17.5 per 
cent. 

During the same period the cost 
of living increased more than 30 per 
cent. In spite of any further wage and 
other increases which may occur with 
their possibly necessary increases in 
utility rates, it may be assured that the 
relatively favorable showing of the in- 
dustry will be continued. 





On Unbalancing the Budget 


wT we authorize the appropriation of moneys, and 
then we make the appropriations. True, we have the 
executive budget, with its estimates for the various agencies 
and departments, and its estimates of the probable deficit. 
But there is no responsibility fixed upon members of the 
House and Senate at any time during the whole course of a 
session of Congress to take action which will force them in 
the public eye to justify a measure which exceeds the con- 
gressional budget on the ground that it is of sufficient im- 
portance that the public debt is to be increased specifically by 
that amount.” 

—Rosert M. La FOLLeETTE, Jr., 

U.S. Senator from Wisconsin. 








The Depreciation Problem 


PART II. History and Analysis of Conflicting Court 
And Commission Theories 


Present concepts of the Supreme Court in regard to regulatory laws— 

contrary to decisions rendered prior to 1941—furnish, in the opinion 

of the author, much food for thought by the telephone, electric, and gas 

industries. Are we ready, he asks, for ownership and operation by the 
government? 


By HENRY EARLE RIGGS* 


THOROUGH study of accounting 
A reserves and of the practice of 
deducting depreciation in a 

rate determination over the past hun- 


dred years will disclose the following 
developments : 


l Reserve accounting and the use of 
¢ the word “depreciation” in con- 
nection with it had its beginnings early 
in the last century. As early as 1850 
Harper and Company published a vol- 
ume entitled Railway Economy which 
contains a chapter discussing the neces- 
sity of establishing “sinking funds” for 
recovering the cost of track which was 
estimated to wear out in about twenty 
years. At about the same period Massa- 
chusetts and New York passed laws 
requiring railroads to report the de- 
preciation of rails and equipment. A 
good many earlier references may be 
found to “sinking funds” of private 
manufacturing plants and of marine 


*Professor emeritus, University of Michigan 
School of Engineering, Ann Arbor, Michigan, 
now living in Evanston, Illinois. 
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hulls and boilers. Depreciation as a de- 
duction from value for rate making ap- 
pears not to have been an issue. 


? In the later years of the Nineteenth 
e Century papers in the technical 
journals and society proceedings and 
records of court cases indicate that the 
waterworks industry was beginning to 
use reserve accounting and that the 
young electric industry was recogniz- 
ing the need of it, but also make it evi- 
dent that this form of accounting was 
not generally understood by engineers 
or utility managers. 


3 Valuation of property and the de- 
e duction of depreciation from cost 
or value came into use in the eighties 
and nineties when waterworks plants 
were purchased by cities on the expira- 
tion of many franchises. There are 
very few published records of methods 
used in these cases. The Texas Stock 
and Bond Law resulted in a number of 
valuations prior to the turn of the cen- 
tury, but apparently different methods 
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were used on different carriers and de- 
preciation was not deducted. 


4 The state railroad valuations in 
¢ Michigan, Wisconsin, Minnesota, 
Washington, and other states between 
1900 and 1910 used “cost of reproduc- 
tion” of an identical property at pre- 
vailing prices, and deducted deprecia- 
tion determined by inspection of the 
plant. Only Washington used an esti- 
mate of depreciation based on age di- 
vided by estimated life, but did not de- 
duct it. Cost of reproduction was the 
necessary measure of value as account- 
ing was not under regulation, was far 
from uniform on different carriers, and 
actual investment in existing plant was 
impossible to secure. 


s Conditions existing at the begin- 
e ning of the Federal valuation of 
railroads in 1913 and 1914 may be 
summed up approximately as follows as 
regards valuation and depreciation: 
Accounting for retirement of plant 
worn out in service, called “deprecia- 
tion” for over half a century by ac- 
countants, was done by use of some 
form of sinking-fund or compound in- 
terest method in the great majority of 
cases. Its use had been almost wholly 
confined to industrial or commercial 
property. Only a few waterworks 
plants had used it prior to the turn of 
the century. The Bell telephone util- 
ity began to study seriously accounting 
reserves about 1906 or 1907 and by 
1910 had developed its present system 
of straight-line, age-life reserves. Gov- 
ernment regulation of railroad ac- 
counting became effective in 1907, with 
reserves for maintenance of equipment 
required, but the method not prescribed. 
The regulation of telephone and elec- 
tric utility accounting became effective 
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about 1912 to 1914 just as the Fed- 
eral valuation was commenced. 


The Growth of the Interstate Com- 
merce Commission Theory 


i ipa Valuation Act, passed in 1912, 
resulted in the appointment of a 
board of five highly qualified engineers 
to direct, and the choice by civil service 
of a large staff of several hundred en- 
gineers to do, the field work of valua- 
tion. The rules and regulations adopt- 
ed in 1912,-1913, and 1914 accepted 
“Cost of Reproduction Less Deprecia- 
tion” as the measure of value, used 
prices as of June 30, 1914, for pricing 
all railroad property, whatever the date 
of valuation, and adopted the age-life 
or “straight-line” method of comput- 
ing depreciation. 

The writer became very familiar 
with the methods of the bureau of 
valuation as consulting engineer for a 
dozen or more carriers. The use of one 
pricing date was wholly proper, as it 
could be translated to any later date by 
the use of index numbers. The use of 
the age-life depreciation estimate (first 
called “straight-line” about the time of 
the beginning of the bureau’s work) 
was probably due to the extreme diffi- 
culty of supporting at hearings or in 
litigation the opinion estimates of 
scores of field engineers. In the hun- 
dreds of subsequent hearings on both 
primary and “recapture” valuations, 
the major issues were (a) the great 
difference between the prices of June 
30, 1914, and those of valuations made 
in such years as those from 1917 to 
1922 or 1923, and (b) the very great 
differences, amounting to scores or 
hundreds of millions of dollars on the 
large systems, due to deduction of 
straight-line depreciation. 
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EFERENCE to this valuation has 
been stressed because it marked 
the adoption, by a government com- 
mission, of the straight-line method of 
computing depreciation to be deducted 
in a valuation. In 1914, the bureau of 
accounting in the second classification 
of railroad accounts prescribed the 
“straight-line” method in the required 
accounting for equipment and also used 
the word depreciation in connection 
with the reserve. 

The Federal valuation continued un- 
til 1933. The “recapture” provision of 
the Transportation Act, effective under 
the law in 1920, did not reach hearings 
until late in the 1920’s. It is to be here 
emphasized that not a single railroad 
case reached the Supreme Court from 
1914 to 1933 that called forth any rul- 
ing on the subject of depreciation. 
Those that did reach the court were de- 
cided on the cost of reproduction on 
1914 prices, not on depreciation. Dur- 
ing this entire 19-year period the com- 
mission used the straight-line method 
in accounting and contended that the 
credit balance in the reserve must be 
deducted as depreciation in any valua- 
tion proceedings, thus disregarding all 
opinions of the United States Supreme 
Court handed down during the period 
in public utility cases. 


Supreme Court Opinions 
1909 to 1934 


7 1879 the Supreme Court squarely 
held that an accounting reserve to 


care for the retirement or “deprecia- 
tion” of rails could not be approved.! 
From that time to 1909 there was prac- 
tically no use of reserve accounting by 
any utilities except the waterworks 
industry. In the latter year the Su- 
preme Court reversed its earlier deci- 
sion, and held that reserves were prop- 
er and that the company was entitled 
to “see that from earnings the value of 
the property invested is kept unim- 
paired, so that, at the end of any given 
term of years, the original investment 
remains as it was at the beginning.”* 
The great increase in prices from 
1914 to 1920 and the much higher pla- 
teau of prices in the subsequent decade 
resulted in scores of cases involving the 
rates of gas, waterworks, street rail- 
way, telephone, and electric corpora- 
tions whose rates are based on a fair 
return on the value of the property. 
Many of these cases reached the Su- 
preme Court during the 1920's and re- 
sulted in a series of definite pronounce- 
ments on valuation and depreciation 
which guided accountants and engi- 
neers in their work. Among the im- 
portant principles enunciated were: 
(a) Consideration must be given to 
prices prevailing at the date of valua- 
tion ; 
(b) The testimony of competent en- 


gineers who have examined the condi- 
tion of the property is to be preferred 


1 United States v. Kansas P. R. Co. 99 US 
455, 25 L ed 289. 

2 Knoxville v. Knoxville Water Co. (1909) 
212 US 1, 13, 53 Led 371. 


2 


‘straight-line’ about the time of the beginning of the [Fed- 


I use of the age-life depreciation estimate (first called 


eral-valuation-of-railroads] bureau’s work) was probably due 


to the extreme difficulty of supporting at hearings or in 
litigation the opinion estimates of scores of field engineers.” 
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over estimates of depreciation based on 
age and probable life of the property ; 
(c) Property reflected by credit bal- 
ances in reserves which were created 
by appropriations of earnings from 
service rendered belongs to the com- 
pany just as much as that paid for from 
proceeds of stocks or bonds.® 


Thus during the period from 1914 
to 1933, while the Interstate Commerce 
Commission was using the straight- 
line method in valuation and account- 
ing, and was strenuously arguing that 
its use in accounting was sound and 
that the credit balance in the reserve 
measured loss of value to be deducted, 
the United States Supreme Court was 
deciding case after case on a wholly 
different and directly opposing theory. 


The Important Cases 


B EFORE discussing more recent cases 

special emphasis may properly be 
laid on two cases decided by the Su- 
preme Court before its reorganization, 
the “New Jersey Telephone Case’* 
and Lindheimer v. Illinois Bell Teleph. 
Co. 

The “New Jersey Telephone Case” 
held in 1926 that “customers pay for 
service, not for the property used to 
render it. Their payments are not con- 
tributions to depreciation or other op- 
erating expenses or to capital of the 
company. . . . Property paid for out 


8 Louisiana R. Commission v, Cumberland 
Teleph. & Teleg. Co. (1909) 212 US 414, 53 L 
ed 577; Nashville, C. & St. L. R. Co. v. United 
States (1920) 269 Fed 351; affd. (1921) 255 
US 569, 65 L ed 790; New York & Q. Gas Co. 
v. Newton, PUR 1921A 530, 269 Fed 277 : affd. 
es 258 US 178, 66 L ed '$49; Pacific Gas & 
E. Co. v. San Francisco, 265 us 403, PUR 
1924D 817; McCardle v. Indianapolis Water 
Co. 272 US 400, PUR 1927A 15; Public Utili 
Comrs. v. New York Teleph. Co. 271 US 
PUR 1926C 740; Smith v. ; Bell Teleph. 
Co. 282 US 133, PUR nA |. 

#271 US 23, PUR 1926C 740. 

§ (1934) 292 US 151, 3 PUR(NS) 337. 


of moneys received for service belongs 
to the company just as does that pur- 
chased out of the proceeds of its bonds 
and stock.”” The Smith Case and the 
Lindheimer Case, which was a second 
appeal to the Supreme Court of the 
same controversy discussed in the 
Smith Case, both recognized this own- 
ership of money or property reflected 
by the credit balance. 

Mr. Chief Justice Hughes said in the 
Smith Case: 


While it has been held by this court that 
property paid for out of moneys received for 
past services belongs to the company, and 
that the property represented by the credit 
balance in the reserve for depreciation can- 
not be used to support the imposition of a 
confiscatory rate (271 US 23, PUR 1926C 
740), it is evident that past experience is an 
indication of the company’s requirements for 
the future. The recognition of the owner- 
ship of the property represented by the re- 
serve does not make it necessary to allow 
similar accumulations to go on if experience 
shows that these are excessive. (282 US 133, 
158, PUR 1931A 1, 12.) 


HE final summation of these years 

of ruling on questions involving 
depreciation — both the accounting 
concept and the engineering concept of 
deduction in valuation—is found in the 
Lindheimer Case, supra, opinion by 
Mr. Chief Justice Hughes. That long 
and consistent opinion calls for the 
careful study of every paragraph in it. 
It does not involve the controversial 
question of “fair value.” It emphasizes 
the fact that charges to operating ex- 
pense may be as important as valua- 
tion. “Thus excessive charges of $1,- 
500,000 to operating expenses would 
be the equivalent of 6 per cent on $25,- 
000,000 in a rate base.” 

It again referred to ownership of 
property reflected by the “depreciation” 
reserve, saying “we adverted to this 
question on the former appeal. (The 
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The ICC and the Supreme Court 


“.. during the period from 1914 to 1933, while the Interstate Commerce 

Commission was using the straight-line method in valuation and account- 

ing, and was strenuously arguing that its use in accounting was sound and 

that the credit balance in the reserve measured loss of value to be de- 

ducted, the United States Supreme Court was deciding case after case on 
a wholly different and directly opposing theory.” 





Smith Case.) We said that recogni- 
tion of the ownership of the property 
represented by the depreciation reserve 
did not justify the continuance of ex- 
cessive charges to operating expenses.” 
(3 PUR(NS) at page 346.) It held 
that “the experience of the Illinois 
Company . . . should afford a sound 
basis for judgment as to the amount 
which, in fairness both to public and 
private interest, should be allowed as 
an annual charge (for depreciation).” 
(PUR 1931A at page 13.) It held that, 
“In determining reasonable rates for 
supplying public service, it is proper to 
include in the operating expenses, that 
is, in the cost of producing the service, 
an allowance for consumption of cap- 
ital in order to maintain the integrity 
of the investment in the service ren- 
dered.” (3 PUR(NS) at page 347.) 


bay then proceeds to discuss the 
straight-line method at length and 
points out that “the calculations are 
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mathematical but the predictions un- 
derlying them are essentially matters 
of opinion,” and goes on to say “the 
predictions must meet the controlling 
test of experience. In this instance the 
evidence of expert computations of the 
amounts required for annual allow- 
ances does not stand alone. In striking 
contrast is the proof of the actual con- 
dition of the plant as maintained.” 

The company based its estimate of 
depreciation to be deducted on the testi- 
mony of witnesses who inspected the 
physical plant and made studies of 
maintenance. On this subject the court 
said: 

In the light of the evidence as to the ex- 
penditures for current maintenance and the 
proved condition of the property—in the face 
of the disparity between the actual extent of 
depreciation, as ascertained according to the 
comprehensive standards used by the com- 
pany’s witnesses, and the amount of the de- 
preciation reserve—it cannot be said that the 
company has established that the reserve 
merely represents the consumption of capital 
in the service rendered. Rather it appears 


that the depreciation reserve to a large ex- 
tent represents provision for capital addi- 
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tions, over and above the amount required 
to cover capital consumption. This excess in 
the balance of the reserve account has been 
built up by excessive annual allowances for 
depreciation charged to 5. oman expenses. 
(3 PUR(NS) at page 351.) 


Court and Commission Theories 
Are Conflicting 


HE foregoing skeleton outline of 
the history of the theories of de- 
preciation shows that 


1. Accounting reserves for retire- 
ment of plant of private industry trace 
back more than one hundred years, that 
early reserves were generally created 
by some form of interest method, and 
that they were little understood at the 
turn of the century. 

2. Valuation of property on an ex- 
tensive scale commenced about the 
year 1900 and in the first decade of the 
century the theory of cost of reproduc- 
tion less depreciation as a rate base 
was established and depreciation was 
determined by inspection. 

3. The Interstate Commerce Com- 
mission valuation of railroads adopted 
cost of reproduction less deprecia- 
tion as a measure of value, but used 
the straight-line or age-life method of 
computing depreciation. This work 
continued without interruption until 
1933 and no case reached the courts in 
which depreciation methods were 
passed upon. Therefore the commis- 
sion still uses its old methods and 
clings to its theory. 

4. During the same period many 
public utility rate cases were tried and 
reached the Supreme Court. These re- 
sulted in a line of opinions in direct 
conflict with the theories of the com- 
mission. 


Supreme Court Opinions in the 1940's 


| prance in August, 1937, with 
the appointment of Mr. Justice 
Black the membership of the Supreme 
Court was almost completely changed 
by 1941 and new concepts have been 
adopted by the reorganized court. Two 


opinions of the Supreme Court laid the 
foundation for this radical change in 
the law. These two cases, and the third 
case,* quoted at length, affirmed by the 
Supreme Court, deal with industries 
which have only recently come under 
regulation by the Federal Power Com- 
mission. 

The opinions, however, cannot be 
construed as being limited to the 
natural gas and pipe-line industries. 
They “start a new chapter in the regu- 
lation of utility rates.” 

Federal Power Commission v. Nat- 
ural Gas Pipeline Co.” was decided in 
March, 1942. Mr. Chief Justice Stone 
delivered the opinion; Mr. Justice 
Black filed a concurring opinion in 
which Mr. Justice Douglas and Mr. 
Justice Murphy concurred. Mr. Justice 
Frankfurter also filed a concurring 
opinion. 

The paragraph in Chief Justice 
Stone’s opinion to which attention is 
particularly directed reads as follows: 

The Constitution does not bind rate-mak- 
ing bodies to the service of any single for- 
mula or combination of formulas. Agencies 
to whom this legislative power has been dele- 
gated are free, within the ambit of their 
statutory authority, to make the pragmatic 
adjustments which may be called for by par- 
ticular circumstances. Once a fair hearing 
has been given, proper findings made, and 
other statutory requirements satisfied, the 

courts cannot intervene in the absence of a 

clear showing that the limits of due rocess 

have been overstepped. If the commission’s 
order, as applied to the facts before it and 


viewed in its entirety, produces no arbitrary 
result, our inquiry is at an end. 


N the concurring opinion of Justice 
Black, which was concurred in by 
Justices Douglas and Murphy, lan- 
guage is found which needs to be here 
quoted before referring to the Hope 
Case: 


654 PUR(NS) 1, 142 F2d 943 
7315 US 575, 42 PUR(NS) 129, 138, 147. 
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We have here, to be sure, a statute which 
expressly provides for judicial review. Con- 

gress has ryt in § 5 of the Natural Gas 
ict, 15 USCA § 7174, that the rates fixed by 
the commission shall be “just and reason- 
able.” The provision for judicial review 
states that the “finding of the commission as 
to the facts, if supported by substantial evi- 
dence, shall be conclusive.” Section 19(b), 
15 USCA § 717r(b). But we are not satis- 
fied that the opinion of the court properly 
delimits the scope of that review under this 
act. Furthermore, since this case starts a new 
chapter in the regulation of utility rates, we 
think it important to indicate more explicitly 
than has been done the freedom which the 
commission has both under the Constitution 
and under this new statute. While the opin- 
ion of the court erases much which has been 
written in rate cases during the last half cen- 
tury, we think this is an appropriate occasion 
to lay the ghost of Smyth v. Ames (1898) 
169 US 466, 42 L ed 819, 18 S Ct 418, which 
has haunted utility regulation since 1898. 
That is especially desirable lest the reference 
by the majority to “constitutional require- 
ments” and to “the limits of due process” be 
deemed to perpetuate the fallacious “fair- 
value” theory of rate making in the limited 
judicial review provided by the act. 


As we read the opinion of the court, the 
commission is now freed from the compul- 
sion of admitting evidence on reproduction 
cost or of giving any weight to that element 
of “fair value.” The commission may now 
adopt, if it chooses, prudent investment as a 
rate base—the base long advocated by Mr. 
quaiee Brandeis. And for the reasons stated 

y Mr. Justice Brandeis in the Southwestern 
Bell Telephone Case (262 US 276, PUR 
1923C 193) there could be no constitutional 
objection if the commission adhered to that 
formula and rejected all others. 


eo opinion was followed by Fed- 
eral Power Commission v. Hope 
Nat. Gas Co.,’ on January 3, 1944. 
Mr. Justice Douglas delivered the opin- 
ion of the court. Mr. Justice Black and 
Mr. Justice Murphy concurred. Mr. 


§ 320 US 591, 51 PUR(NS) 193. 


Justice Reed, Mr. Justice Frankfurter, 
and Mr. Justice Jackson filed dissent- 
ing opinions. The facts in this case are 
so utterly different from those of any 
corporation that has long been under 
regulation that there is no need here to 
quote extensively from the opinion. It 
follows the reasoning of the concur- 
ring opinion in the Pipeline Case. It 
clearly reverses the fair value theory of 
valuation. The full effect of these two 
cases on the subject of depreciation is 
yet to be determined. 

Colorado Interstate Gas Co. v. Fed- 
eral Power Commission,® decided by 
the U. S. Circuit Court of Appeals, 
tenth Circuit, on May 16, 1944, af- 
firmed by the U. S. Supreme Court,” 
emphasizes the effect of the paragraph 
quoted from the opinion of Mr. Chief 
Justice Stone in the Pipeline Case and 
the references to the subject in the 
Hope Case. The following two quota- 
tions indicate that the old 1909-1934 
court-made law is a thing of the past. 


NDER the question of value, the 
court said that the commission 
determined original cost, deducted for 
depreciation, depletion, and amortiza- 
tion, and added working capital and ad- 
ditions to plant. It stated that the com- 
panies contended for present fair 
values and cited the cases they depend- 
ed upon. Then the following statement 
was made: 


954 PUR(NS) 1, 16, 21, 142 F 2d 943. 
10 (1945) 324 US 581, 58 PUR(NS) 65. 


e 
“ _.. not a single railroad case reached the Supreme Court 
from 1914 to 1933 that called forth any ruling on the subject 
of depreciation. Those that did reach the court were decided 
on the cost of reproduction on 1914 prices, not on deprecia- 
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Det Os es eet Se 
mission v. Natural Gas Pipel omeee 

(315 US 575, 586, 42 PURCNS) iat 1 nd 
involved an order of the commission red 

ing the rates of two companies promaln in 
business as a single enterprise in the produc- 
tion and transportation interstate of natural 
gas for sale at wholesale to public utilities, 
and the court there held that the “Constitu- 
tion does not bind rate-making bodies to the 
service of any single formula or combination 
of formulas. Agencies to whom this legisla- 
tive power has been delegated are free, with- 
in the ambit of their statutory authority, to 
make the pragmatic adjustments which may 
be called for by particular circumstances. 
Once a fair hearing has been given, proper 
findings made, and other statutory require- 
ments. satisfied, the courts cannot intervene 
in the absence of a clear showing that the 
limits of due process have been overstepped. 
If the commission’s order, as applied to the 
facts before it and viewed in its entirety, 
produces no arbitrary result, our inquiry is 
at an end.” And the later case of Federal 
Power Commission v. Hope Nat. Gas Co. 
(1944) 320 US 591, 51 PUR(NS) 193, 200, 
similarly involved an order of the commis- 
sion requiring a reduction in rates of a com- 
pany engaged in the business of producing, 
purchasing, transporting, and selling at the 
state line natural gas for continuous move- 
ment and ultimate distribution in other 
states. There the rate base adopted by the 
commission was substantially identical with 
that here; and there, as here, it was attacked 
on the ground that present fair value is the 
only permissible rate base. But the court re- 
jected the contention and upheld the order. 
In doing so, the court said that, “Under the 
statutory standard of ‘just and reasonable’ 
it is the result reached not the method em- 
ployed which is controlling . It is not 
theory but the impact of the rate order which 
counts. If the total effect of the rate order 
cannot be said to be unjust and unreasonable, 
judicial inquiry under the act is at an end. 
The fact that the method employed to reach 
that result may contain infirmities is not then 
important.” These two cases are controlling. 
And guided by them, it is clear that neither 
of these orders is to be invalidated for failure 
of the commission to use present fair value as 
the rate base, unless in its totality it over- 
steps the limits of due process. 


C= for going concern value 
were disallowed. The subject of 
allocation of cost of service was dis- 
cussed by stating the commission’s ac- 
tion and the company’s claim, and the 
subject was summarily dismissed as 
follows : 
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Therefore the orders are not open to fur- 
ther judicial inquiry on these grounds. Fed- 
eral Power Commission v. Natural Gas 
Pipeline Co. (1942) 315 US 575, 42 
PUR(NS) 129; Federal Power Commission 
v. Hope Nat. Gas Co. (1944) 320 US 591, 
51 PUR(NS) 193. 

Depletion, Depreciation, and Amortiza- 
tion—The companies introduced evidence 
relating to accrued depreciation, It was 

upon observed per cent condition 
of the property. Accrued depletion as 
determined by Canadian was based on esti- 
mates of original and pre ia | gas re- 
serves. The evidence of the staff of the com- 
mission treated accrued and annual allow- 
ances for depreciation on the basis of the 
application of the service-life principle. The 
commission observed that if the theory of 
observed per cent condition of the property 
were carried out consistently, it might be 
considered as having some elements of rea- 
sonableness; that the small observed depre- 
ciation would find its counterpart in an 
equivalently small annual charge to operat- 
ing expenses to cover the yearly added 
amount of observed depreciation; that this 
was not done in the estimates submitted by 
these companies; that, instead, in calculat- 
ing expenses chargeable to the consumer 
high depreciation charges were computed, 
and in computing return to the company a 
small deduction from the cost of plant was 
computed. And after full c eration, the 
commission adopted the service-life principle 
for determining accrued depre- 
ciation and the production method for de- 
termining annual and accrued depletion of 
production facilities. 





Once more, in the absence of impinge- 
ment upon due process, review is ended. Fed- 
eral Power Commission v. Natural Gas 
Pipeline Co, supra; Federal Power Commis- 
sion v. Hope at. Gas Co. supra. [Italics 
supplied.] 


Certiorari to review the affirmance 
of the rate order of the commission 


was granted" and the opinion of the 


circuit court of appeals was in all 
things affirmed by the Supreme Court.” 
There is no need to discuss further 
this case. The story it tells is perfectly 
plain. And it is “in all things affirmed.” 


11 Colorado Interstate Gas Co. v. Federal 
oe Commission (1945) 323 US 807, 89 L 


Federal 


12 Colorado Interstate Gas Co. v 
P 324 US 581, 58 


ower Commission (1945) 324 
PUR(NS) 65. 
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Importance of Changes to Operation 


24 HE final summation of . . . years of ruling on questions involving 

depreciation—both the accounting concept and the engineering 
concept of deduction in valuation—ts found in the Lindheimer Case. ... 
That long and consistent opinion calls for the careful study of every para- 


graph in it. It does not involve the controversial question of ‘fair value. 


, 


It emphasizes the fact that charges to operating expense may be as im- 
portant as valuation.” 





Dean Pound’s Comment 


oe a special issue of the New York 
Journal of Commerce on the sub- 
ject of valuation published in July, 
1943, Dean Roscoe Pound presented 
a paper which is well worth most care- 
ful consideration by utility manage- 
ments. This was written about a year 
after the Pipeline Case, but long be- 
fore either the Hope Gas Case or the 
Colorado Interstate Gas Case: 


Administrative Action or Law? There 
have come to the fore recently ideas of 
making over the special and economic struc- 
ture through administrative action in place 
of maintaining it through law. There has 
been a rapid development of administrative 
agencies of every kind, a growing tendency 
to commit undifferentiated powers to them, 
a tendency on their part to exercise powers 
beyond what are assigned to the executive 
in our polity, and an increasing advocacy of 
administrative absolutism, not only by ad- 
ministrative officials, but by teachers of 
jurisprudence and politics. Along with this 
development has gone a strong tendency to 
take away judicial review of administrative 
action, so far as the courts could be induced 
to give it up, and, where it was not constitu- 
tionally possible to eliminate it, to cut down 
such review to the inevitable minimum or so 
hamper and limit it that it was not worth 
seeking and the helpless individual could 
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be coerced into such arrangement as the ad- 
ministrative agency might choose to concede. 

All this is a giving up of what had been 
the characteristic American polity and a re- 
version to the ideas of the age of absolute 
governments in the Seventeenth and Eight- 
eenth centuries. 


Utility Valuation an Example 


Valuation of public utilities affords an ex- 
cellent illustration of what committing such 
a subject to administrative determination 
free from judicial review would mean. 

Administration characteristically treats 
each case and each situation as unique. But 
the economic order calls for predictability 
and uniformity. Except as relations are ad- 
justed and conduct is regulated by systematic 
application of authoritative rules and princi- 
ples in accordance with an authoritative 
technique—in other words, by courts accord- 
ing to law—nothing can be done with assur- 
ance which involves any large investment 
or expenditure of money or labor or which 
extends over any long time. As utilities de- 
pend upon the rates they may charge and 
those rates depend upon valuation, a polity 
which puts valuation at large as something 
not predictable by reference to pon of 
general application, but left to be arrived at 
as a unique determination for each case, with 
no legal restraint to insure that a legal meas- 
ure is set up and consistently and uniformly 
applied, must in the end break dowm the sys- 
tem ~ d privately owned and operated utilities. 

Valuation on legal principles, legally as- 
sured by judicial review to require adher- 
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ene to those principles has for its alterna- 
tive ownership and operation by the govern- 
ment. Unchecked administrative valuation 
is a with our American economic 
order. 

To cut off from the province of the ju- 
diciary scrutiny of official action involving 
individual rights in a field of such importance 
is to break with the most characteristic of 
American institutions, the one outstanding 
American contribution to politics; namely, 
the constitutional democracy under which 
all the powers of politically organized so- 
ciety are exercised by officials and agencies 
1) to the law of the land. (Italics sup- 
plie 


What Do the Commissions 
Propose to Do? 


HE answer to that question is to 

be found in many statements in 
the reports and other publications of 
the Federal Power Commission and the 
Federal Communications Commission. 
There is no space here to quote these 
statements. They are reflected in the 


report of the committee on deprecia- 
tion of the National Association of 


Railroad and Utilities Commissioners 
of 1943, published by the association 
arly in 1944, which was under discus- 
sion by various committees of the utili- 
ties and professional societies during 
that year. Three or four paragraphs 
from the “Summary” to this report 
give the commission views with clarity : 


26. The straight-line method is generally 
recommended for public utility accounting 
and financial purposes and also for the com- 
putation of both depreciation expenses and 
accrued depreciation for the purpose of rate 
making. 

. . . 

37. The same factors which cause annual 
depreciation expense also cause accrued de- 
preciation. Accordingly, the same principles 
should be applied in determining annual de- 
preciation expense and in determining ac- 
crued depreciation. 


39. A properly computed depreciation re- 
serve is the best measure of accrued or ex- 
isting depreciation, since such reserve reflects 
that part of the cost of property in service 
which relates to the exhausted or expired 
economic or service life. 
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This report was made by members 
of the staffs of state and Federal com- 
missions and unquestionably reflects 
the views of many of the members of 
those bodies. While the recommenda- 
tions of the committee on deprecia- 
tion of the NARUC were not adopted 
in November, 1944, the vote was close, 
and a few more opinions of the courts 
in the case of natural gas and pipe-line 
companies, now coming under regula- 
tion for the first time, are likely to out- 
line very definitely the future treat- 
ment of depreciation in public utility 
cases. 


E Px attempt has been made to 
trace briefly the history of the two 
concepts of depreciation, to show the 
development since the first decade of 
this century of the two antagonistic 
theories, those of the old Supremnie 
Court and of the Federal commissions, 
and the apparent abandonment by the 
reorganized Supreme Court of all that 
had been built up in the way of legal 
control of commission regulation. 

In the first article of this series the 
writer has given statistics of “deprecia- 
tion” reserves built up by three indus- 
tries. These reserves clearly are not 
based on experience. In the case of 
many individual companies they are 
obviously excessive. Under the theory 
of the Federal commissions they are 
to be deducted in finding a new rate 
base, and not remedied by making 
smaller annual charges as ordered by 
the Supreme Court in the Smith and 
Lindheimer cases. 

Dean Pound said in 1943, “Valua- 
tion on legal principles, legally assured 
by judicial review to require adherence 
to those principles, has for its alterna- 
tive ownership and operation by the 
SEPT. 26, 1946 
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government. Unchecked administra- There is food for much thought by 
tive valuation is incompatible with our _ the telephone, electric, and gas indus- 
American economic order.” The Hope tries. 

Gas opinion, decided in January, 1944, Are we ready for “ownership and 
and the Colorado Interstate Gas Case, operation by the government”? The 
decided in May, 1944, when it was “in final article of this series will deal with 
all things affirmed” by the Supreme the experience of private corporations 
Court, have gone far toward making and Federal taxpayers with Federal 
Dean Pound’s statement a prophecy. ownership of the electric utility. 


The concluding part of this article will appear in a subsequent issue 
of Pustic Utiitres FortNIGHTLY. 





; 




















Personal Liberty and Unionism 


. uk & HERE is one basic law that must be placed on the stat- 
ute books before our nation can ever hope to put an 
end to the strife between employers ayd employees. Pass a 
Federal act, which will guarantee to every person in the 
United States the right to work wherever he pleases, at what- 
ever wage he can agree upon with his employer, without hav- 
ing to pay tribute to anyone. Such a law would have the effect 
of eliminating both corrupt politics aand irresponsible union 
leadership from the field of enterprise. These forces are 
accountable for nine-tenths of all the trouble laboring people 
have with their employers. Until this unholy combination 
is broken up and destroyed there can be no hope for peace- 
ful relations between labor and management. This would 
not affect any fair and equitable principle of collective bar- 
gaining. It would, however, put unions on their own merits. 
This would, in the long run, create a much higher type of 
unionism and provide a finer service to the working people. 
The passage of such an act would be nothing more than a re- 
affirmation of one of the basic principles of the Constitution 
of the United States.” 
—FREDERICK C, SMITH, 
U. S. Representative from Ohio. 
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Government Utility 
Happenings 


Agencies Eye Power Companies’ 
Bids for Army Projects 

EDERAL power agencies in Washing- 
F ton are engaging in considerable 
speculation over the recent bids of two 
privately owned electric utilities to take 
over construction on hydroelectric proj- 
ects now scheduled for development by 
the Army’s Corps of Engineers. 

The Savannah River Electric Com- 
pany, a subsidiary of the Georgia Power 
Company, late last month filed an appli- 
cation with the Federal Power Commis- 
sion to build the entire multiple-purpose 
Clark Hill dam on the Savannah river, 
near Augusta, Georgia. Some two weeks 
previously, the Arkansas Power & Light 
Company, also acting through a develop- 
ing subsidiary, asked FPC for a license 
to build an electric generating plant at 
the Bull Shoals dam, an Army multiple- 
purpose project on the White river in 
Arkansas. 

Some public power circles in Wash- 
ington viewed these proposals as a possi- 
ble pattern for further efforts by the 
private electric companies to gain con- 
trol of the generating capacity at all 
projects involving power features now 
being developed by the Army Engineers. 
However, a check with power companies 
in other sections of the country where 
the Army .has started work on 16 addi- 
tional multipurpose river projects re- 
vealed that no other company was defi- 
nitely planning a proposal comparable to 
those of the Georgia and Arkansas utili- 
ties. 


pow agencies of the Interior De- 
partment are definitely opposed to 
any plan that would install privately 
owned utilities as the distributors of 
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power generated at Army-built dams. 
Though there was no official comment 
from any Interior bureau on the Georgia 
and Arkansas plans, certain spokesmen 
for the department were quick to offer 
the opinion that the proposals would run 
afoul of “the established policy of Con- 
gress” for disposing of hydroelectric en- 
ergy from such projects. These officials 
pointed out that § 5 of the Flood Control 
Act of 1944 gave Interior the authority 
to market power from Army develop- 
ments. Apparently Interior already is 
preparing to take over the marketing of 
power at projects such as that at Clark 
Hill, just as its Bureau of Reclamation, 
Bonneville Power Administration, and 
Southwestern Power Administration 
have assumed such duties at Army-built 
hydroelectric projects in the western 
states, This was made clear in a recent 
speech by Harvey F. McPhail, director 
of power utilization for the Bureau of 
Reclamation, at a meeting of Wyoming 
rural electric codperative members. He 
said: 

Let me point out here that power devel- 
oped at dams built by the Army’s Corps of 
Engineers must now be marketed through 
the Secretary of the Interior, so that rural 
codperatives can look to various Interior De- 
partment agencies in other parts of the coun- 
try as well as the West for contracts for the 
sale of power from flood-control dams, 


Army reaction to the Georgia Power 
application also was unfavorable. Briga- 
dier General James E. Newman, Jr., di- 
vision engineer at Atlanta, declared that 
the Army “would frown on any applica- 
tion made by private industry” for con- 
struction of the Clark Hill project. Not- 
ing that the Army’s plans, as authorized 
by Congress, call for the development of 
flood control, soil conservation, and navi- 
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gation features, as well as power genera- 
tion, he added that such development 
“should be handled by this department” 
as provided by “existing laws of Con- 
gress.” 


WwW Department officials in Wash- 
ington confirmed this statement of 
policy in regard to the Clark Hill project 
and further hinted that the Army would 
also oppose any other plan for private 
company operations at a hydro develop- 
ment of the Corps of Engineers. The 
Army spokesmen made no comment on 
Georgia Power’s announcement that it 
planned to build the Clark Hill dam 
“substantially in accordance with the lat- 
est plans of the U. S. Army Engineers,” 
with production of “all the power, navi- 
gation, and flood-control benefits that 
might be expected if developed by the 
Federal government.” 

The Georgia Company estimates that 
it can carry out these plans at an approxi- 
mate cost of $45,000,000, financed en- 
tirely by private funds, The Army is 
proceeding under a congressional author- 
ization providing for the eventual ex- 
penditure of $42,000,000 for the project, 
including hydro power facilities. Only 
$5,500,000 has been appropriated, how- 
ever, and this amount is being used by 
the Army at present to complete plan- 
ning and other preliminaries. 

Industry observers noted that the 
status of Army plans for both the Clark 
Hill and Bull Shoals developments might 
be drastically altered by the recent order 
by President Truman curtailing Federal 
public works construction. The Presi- 
dent’s proposal to reduce expenditures 
for such works during the current and 
1948 fiscal years is deemed certain to de- 
lay actual construction on a number of 
the Army’s flood-control projects. 

According to Preston S. Arkwright, 
board chairman of the Georgia Power 
Company and president of Savannah 
River Electric, this was one of the prin- 
cipal factors underlying his company’s 
proposal to build the Clark Hill dam at 
this time. In the light of the President’s 
order, he said, “the availability of ade- 
quate Federal funds for Clark Hill ap- 
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pears extremely doubtful.” The company 
would begin construction as soon as it 
obtained a license, he said, and the proj- 
ect would be completed within three to 
three and a half years. 

Mr. Arkwright also emphasized the 
need for additional energy which he said 
faced his company and other electric sys- 
tems of that region. He declared that 
power market forecasts indicated a 
steadily increasing demand for energy in 
the Georgia and South Carolina areas 
during the next five years. 


AVANNAH River ELeEctric Com- 
s PANY, which originally was organ- 
ized to construct the Clark Hill dam, was 
granted a license for the project in 1928, 
The company undertook preliminary en- 
gineering work, but halted its activities 
in 1931 because of the loss of the power 
load during the depression. The license 
was surrendered to FPC the following 
year. However, the company still owns 
42,000 acres of the approximately 78,000 
acres of land which would be flooded be- 
hind the dam. 

Application for authority to build a 
power plant at the Army’s Bull Shoals 
dam was filed by the White River Power 
Company, which was organized some ten 
years ago by Arkansas Power & Light. 
In 1936 FPC granted the company a li- 
cense to construct a hydroelectric dam 
on the White river at a point near the 
Bull Shoals site. However, the Arkansas 
Company also experienced power load 
losses during this period and gave up the 
license in 1938. 

The company’s present plans call for 
construction of a $7,500,000 power plant, 
with initial installation of three 42,000- 
kilowatt hydro generating units. Ulti- 
mately, the plant would have five more 
units of the same capacity. Construction 
would start by July 1, 1948, or thirty 
days after a license was obtained, which- 
ever was later. 

The Federal Power Commission will 
take no early action on either of the two 
company applications, it is believed. FPC 
officials, who refused to speculate as to 
the eventual disposition of the proposals, 
declared that the applications would go 
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through the usual processing by the com- 
mission’s technical staffs, 

In some quarters it was predicted that 
the companies would urge the commis- 
sion to approve their applications on the 
basis that the utility firms, in these par- 
ticular cases, at least, were better able to 
serve the public interest than the govern- 
ment agency involved ; i.¢., the Army En- 
gineers. Important factors in such an 
argument could be the reported need for 
new generating capacity in the Georgia 
and Arkansas areas, and the probability 
that the Army could not and would not 
construct additional facilities within the 
reasonably near future. 

On the other hand, some observers 
contend that the FPC can dismiss both 
proceedings on the grounds that the Con- 
gress already has granted a “license” to 
the Army to construct the Clark Hill and 
Bull Shoals projects and that the com- 
mission has no authority to set aside con- 
gressional intent in this regard. 


5 
Low-voltage Troubles Proving 


Headache to REA Co-ops 


oRE than half of the operating elec- 
tric systems financed by the Rural 
Electrification Administration are inade- 
quate for serving the power needs of 
their present consumers. This surprising 
revelation was made recently by REA 
Administrator Claude R. Wickard be- 
fore a statewide meeting of Illinois rural 
electric codperatives. 

To correct this situation, Administra- 
tor Wickard announced that REA engi- 
neers and many of the electric codpera- 
tives were planning to increase substa- 
tion capacity on many of the co-op sys- 
tems and to replace present REA single- 
phase distribution lines with new multi- 
phase systems. The lending agency, he 
indicated, already has abandoned its for- 
mer practice of estimating power de- 
mands for new rural systems on the basis 
of the consumption of 75 kilowatt hours 
per month per customer. REA engineers 
now figure the individual consumer de- 
mand is closer to 105 kilowatt hours per 
month. 
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“Operating reports of REA borrow- 
ers reaching us in Washington indicate 
that 432 of 835 energized REA-financed 
systems even now are not able to supply 
all the power needed by their present 
consumers,” Mr. Wickard declared. This 
is largely attributable to the fact that 
“rural people are using more power than 
the distribution systems serving them 
were originally designed to carry.” 


HIS explanation is extremely inter- 

esting in view of Administrator 
Wickard’s frequent references in recent 
speeches to what he termed the failure 
by privately owned electric utilities to 
properly estimate the large demand for 
electric energy in rural areas. Indeed, his 
Illinois speech contained another such 
reference. 

Just what has happened on the now 
apparently inadequate co-op systems he 
described in the following fashion: 

In the early days of the REA program, 
the usual practice in starting a distribution 
system was to put in a substation at the loca- 
tion most convenient to the existing power 
supplier’s generating and transmission fa- 
cilities and start building lines from that 
point, This was satisfactory for a while, but, 
as new lines were built, more and more of 
the codperatives found that the load center 
of consumption along their lines was get- 
ting farther and farther away from the start- 
ing point. Increasing numbers of consumers 
began to complain of unsatisfactory service 
because of low voltage at the extremities of 
the distribution systems. 


Mr. Wickard insisted that there was 
no need “to apologize for the inadequacy 
of any existing REA-financed facilities 
serving rural areas.” He continued: 

Our single-phase distribution systems are 
the best ever built for the purpose for which 
they were built. They have delivered and 
are delivering more service per dollar in- 
vested than any other rural power lines ever 
built. Most of these lines are giving satis- 
factory service, but we know that they will 
not be adequate in many cases to carry the 
increased load which is coming with the 
electrical age in agriculture. 

The REA Administrator also implied 
that the agency is giving considerable 
thought to the possibility of increased 
construction of generating and transmis- 
sion facilities by REA borrowers. 
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Wire and Wireless 
Communication 


EW rules of procedure and practice 
for the Federal Communications 
Commission were released this month to 
the legal profession and the press. The 
150-page revision represents the commis- 
sion’s changes in procedure to meet the 
requirements of the new Administrative 
Procedure Act approved during the last 
session of Congress. The new rules dele- 
gate specific authority for all the various 
phases of the commission’s work to some 
one officer or board of commissioners. 

Under the FCC practice, principal 
parties to any hearing before an examiner 
or commissioner may submit proposed 
findings and if there is not substantial 
controversy the FCC issues a final order 
based on the same. Otherwise, the FCC 
will issue a “proposed order” and allow 
parties opportunity for further submis- 
sion of arguments or briefs before mak- 
ing a final order. 

The FCC proceedings generally adopt 
rules of evidence used in Federal courts 
for trials not involving jury. 

* * * * 


Px increases of 164 cents an hour for 
Western Union telegraph workers 
and 10 cents an hour for messengers were 
recommended on August 30th by a Fed- 
eral fact-finding board. It found that 
telegraph pay is lower than that in the 
telephone industry and said that “the de- 
velopment of sound labor relations and 
the requirements of simple justice de- 
mand that this inequity be corrected.” 
The board recommended that the in- 
creases be retroactive to June 2nd, which 
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is thirty days after strike notices were 
filed. 

The Secretary of Labor, Lewis B. 
Schwellenbach, urged the company and 
the unions to settle on the basis of the 
findings, but there was no comment im- 
mediately from either side. The board’s 
recommendations are not binding. 

The AFL’s National Coordinating 
Board, representing 50,000 workers, 
sought an increase of 18} cents an hour. 
The CIO American Communications 
Association, representing 7,000 workers 
in New York, asked for 25 cents plus 
corrections of alleged inequities. 

Figures on the present pay of the tele- 
graph workers were unavailable in 
Washington, and were not cited in the 
board’s report. Messengers have received 
55 cents an hour since January Ist, when 
an increase from 40 cents was granted. 

The company contended it was unable 
to pay any wage increases. The 3-mem- 
ber board unanimously held that inability 
to pay is irrelevant, but with slightly dif- 
ferent reasoning. 

x * * &* 


fy International Telephone & Tele- 
graph Corporation on September 
3rd sold its Argentine telephone system, 
the Compania Union Telefonica del Rio 
de la Plata, to the Argentine government 
for $95,000,000 in cash. 

The sale culminated several weeks of 
negotiations between President Juan D. 
Peron and Finance Minister Ramon A. 
Cereijo with Colonel Sosthenes Behn, 
IT&T president, and Henry A. Arnold, 
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vice president in charge of South Ameri- 
can operations. Colonel Behn flew to 
Buenos Aires from Paris recently to as- 
sist Arnold in the negotiations. 


The properties involved serve the en- 
tire Argentine Republic with one of the 
most complete and modern telephone 
systems in the world and constituted one 
of the IT&T’s most valuable assets in its 
world-wide operations. 


The terms of the contract include : The 
cash purchase for $95,000,000 of com- 
mon and preferred stocks of the Argen- 
tine company, of which IT&T owned 98 
per cent; the execution of two 10-year 
contracts providing for IT&T’s continu- 
ance as technical advisers in the opera- 
tion of the system and agreement that 
IT&T supply the system with equipment 
during the life of such contracts. 

In addition to the common and pre- 
ferred stock, the Argentine company has 
debentures outstanding in the Argentine, 
Swiss, and Swedish markets, which the 
Argentine government now assumes, it 
was said. 

The contract must be ratified by the 
Argentine Congress but, in view of 
President Peron’s overwhelming con- 
gressional majority, approval was as- 
sured. Purchase of the company by the 
government was in fulfillment of Peron’s 
program for the nationalization of the 
principal public utilities. 

Colonel Behn said in a statement: 

This operation marks an interesting tend- 
ency on the part of the Peron government 
to repatriate foreign-owned public services 
by means of across-the-table dealings, rather 
than by recourse to expropriation proceed- 
ings and I wish to express my high regard 
for General Peron and the manner in which 
he and his ministers and their assistants have 
directed the negotiations. 

During the past twenty years or so, IT&T 
has made a most important contribution to 
international communications through in- 
stallation and development in various coun- 
tries of the world of some of the most effi- 
cient telephone systems in existence. 

We have sold our national telephone com- 
panies in certain countries, like Spain and 
Rumania and now in Argentina, in recogni- 
tion of the national policies of those coun- 
tries, endowing them with modern communi- 


cations systems developed over a span of 
many years of painstaking labor by IT&T. 
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The sale of our Argentine telephone com- 
pany, however, does not mean that IT&T 
will reduce the scope of its American and 
international operations. On the contrary, 
we plan to push and develop as never before 
our world-wide communications system, in 
a manner to give the public and press prac- 
tically instantaneous communication to and 
from every part of the world. 


BS - sale contract was signed in a 
colorful ceremony in the white room 
of the Rose (government) house, in the 
presence of President Peron, U. S. Am- 
bassador George S. Messersmith, and the 
entire cabinet. 

President Peron said in a speech the 
Argentinization of the national economy 
has begun and nothing or nobody could 
halt it. His program includes the recov- 
ery of every public service, and will be 
carried out as conveniences or possibili- 
ties allow. 


| geese sag activities of IT&T 
are entering the Canadian field 
with the establishment of a plant at 
Montreal by a new subsidiary of Federal 
Telephone & Radio Corporation, domes- 


tic manufacturing affiliate of IT&T, it 
was announced in New York recently, 

The Canadian subsidiary, Federal 
Electric Manufacturing Company, Ltd., 
has purchased from the Canadian War 
Assets Corporation a plant with 90,000 
square feet of floor space and an addi- 
tional eight acres of land, allowing for 
future expansion. 

The new unit, employing at the start 
about 200 Canadian workers, will be en- 
gaged in production of telephone, radio, 
and other electrical equipment. In addi- 
tion to the manufacturing facilities, the 
building will house the administrative 
and general offices of the Canadian com- 
pany now located elsewhere in Montreal. 


* * * * 


PROPOSAL by Mayor O’Dwyer of 

New York city to have civil service 
employees of the city pull telephone ca- 
bles through a few hundred feet of ducts 
at the Idlewild airport in Queens has 
been rejected by the United Telephone 
Organization, one of the two labor un- 
ions whose jurisdictional dispute over 
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that job has held up for nearly a year 
the installation of essential communica- 
tions at the new airfield. 

It was disclosed recently that the UTO, 
an independent union of employees of 
the New York Telephone Company, had 
notified Frederick J, Reinicke, commis- 
sioner of marine and aviation, that it 
would not recede from its position that 
the cable-pulling job, by custom and by 
virtue of a War Labor Board decision in 
a similar situation at Floyd Bennett field 
several years ago, should be done by its 
members. Local 3, International Brother- 
hood of Electrical Workers, an AFL af- 
filiate, which claims jurisdiction over the 
job, was reported to be willing to have it 
done by city employees, but the report 
was not confirmed. 

The dispute between the UTO and 
Local 3 arose during the administration 
of Mayor Fiorello H. LaGuardia, who 
was unable to solve the problem and left 
it in the lap of his successor. Local 3 
served notice that if UTO members did 
the job the city could expect members of 
building trades unions to quit work at 
Idlewild. The UTO warned that if Local 
3 handled the job its members would not 
touch certain work required after the ca- 
bles had been pulled through the ducts. 

The entire cable-pulling job, it is un- 
derstood, can be done in a few days once 
the jurisdictional bottleneck is broken. 


* * * * 


Bh Beater service will become avail- 
able to 95 per cent of New Jersey’s 
rural population under a building pro- 
gram announced last month by the New 
Jersey Bell Telephone Company. 

The company said it was prepared to 
string up to a mile of new pole line along 
public highways and to erect up to five 
poles on private property to reach new 
subscribers. Construction for distances 
over the free limit will be made at re- 
duced charges. The work will be done as 
orders come in, subject to availability of 
supplies and equipment. 

At present, between 25,000 and 30,000 
rural families in the area served by the 
company are without telephone service. 


A slightly larger number already have 
the service, in many cases after sub- 
scribers paid for stringing wires. 

A representative of the company said 
that each subscriber will be entitled to 
five poles, if they are necessary. If two 
subscribers desire service, they will thus 
have a pool of ten poles between them. 

Areas affected by the change are scat- 
tered throughout the state. 


<6 2's 


HE state railway commission last 

month granted permission to three 
Nebraska telephone exchanges to in- 
crease their rates, effective September 
lst. The Curtis and Southwestern tele- 
phone company is increasing its charges 
from $1.25 to $2.25 per month and will 
offer an improved service to its cus- 
tomers. 

The Clarks Telephone Company will 
increase its rates on business phones by 
$1.25 a month and residential and rural 
rates by 50 cents a month. This is the first 
time since 1916 the company has raised 
rates. Rate increases for the Frontier 
Telephone Company at its Chester ex- 
change range from $1 a month on busi- 
ness phones to 50 cents a month for rural 


phones. 
é & -& 33 


HE deadlock in the dispute between 
Press Wireless, Inc., and the Ameri- 
can Communications Association (CIO) 
has been finally broken. When forty-six 
employees were laid off as a necessary 
economy measure, the ACA _ struck 
against Press Wireless and later imposed 
an embargo on overseas copy handled by 
that company, as well as by seven others 
against which the union had no grievance. 
Arthur S. Meyer, chairman of the 
New York State Board of Mediation, 
ruled that Press Wireless must reinstate 
the forty-six laid-off employees pending 
arbitration of the merits of the dispute. 
Accordingly, the two-week-old strike 
ended and 300 employees who had 
walked out were back at their posts. The 
decision was hailed as a victory for the 
union by ACA President Joseph P. 
Selly. 
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Financial News 


and 
Comment 


By OWEN ELY 


The “Buyers’ Strike” in the 
Stock Market 


ASED on the Dow theory, we have 
B been in a bear market since May, 
1929, when the Dow industrial average 
reached 212.50. The percentage decline 
in the Dow averages has been as follows: 

Per- 
Sept.9th centage 
Closing Decline 
172.03 19% 
50.45 26 
35.00 20 


Thus far the decline has paralleled 
that in the 1919 postwar period. If the 
precedent of other bear markets is fol- 
lowed, a considerable part of the lost 
ground may be recovered in a vigorous 
rally, which would later be canceled. 

Among the possible reasons for the 
decline, the following may be mentioned: 

(bh) The huge number of new offer- 
ings, some of which enjoyed startling ad- 
vances at issuance, while others remained 
“undigested” ; all of these tended to ab- 
sorb cash which would otherwise have 
been available to buy seasoned issues. 

(2) The fact that this is a “cash” mar- 
ket has been cited as an important factor 
in the decline, but this works both ways. 
Curtailed buying power doubtless pre- 
vented stocks from skyrocketing as they 
did in 1929 (when available cash could 
be multiplied by three or four), On 
the other hand, the drop in the Dow aver- 
age from 389 in 1929 to 42 in 1932 was 
abnormally severe because of the forced 
liquidation of loans. Thus the market 
tended to go to extremes in both direc- 
tions—which should be avoidable now. 

(3) Many people wonder why we can 
have a bear market when there is such 


1946 

High 
Industrials . 212.50 
Rails ‘ 
Utilities 
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a huge demand for finished goods of all 
kinds, together with a huge housing 
shortage, but, in lesser degree, the same 
conditions prevailed in 1919. The major 
trouble now, as then, is the serious con- 
gestion in the economic system which 
prevents the orderly production, dis- 
tribution, and sale of goods, At that time 
the difficulty was mainly in transporta- 
tion ; now the bottleneck is in labor short- 
ages and inefficiency, strikes, etc. One 
manifestation of this difficulty was the 
recent rise in inventories to new high 
levels, indicating the large amount of 
semifinished goods awaiting completion. 
In order to finance these inventories 
some companies have borrowed freely 
from the banks—another unhealthy sign. 


( 4) In addition to the labor bottle- 

necks, we have the buying and 
pricing difficulties due to OPA regula- 
tions, government priorities, black mar- 
kets, etc. The housing industry, for ex- 
ample, has suffered heavily from these 
difficulties. So far as industrial profit 
margins are concerned, the new OPA 
regulations may gradually alleviate some 
difficulties. But higher prices now to be 
allowed for durable goods, such as auto- 
mobiles, may have a depressing effect on 
public buying; it is too early as yet to 
gauge possible cancellations of orders. 
As far as light consumers’ goods are con- 
cerned, retail sales figures are still run- 
ning well above last year. 

(5) While many companies have in- 
creased their dividend rates this year, 
most companies have been conservative 
and dividends did not keep pace with 
stock prices. Many investors have re- 
fused to buy stocks on the ground that 
yields of 3-4 per cent were unattractive 
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as compared with 2.50-3 per cent for 
high-grade bonds and 3.50-4 per cent for 
preferred stocks. The present decline will 
substantially correct this condition, how- 
ever, and pending dividend increases may 
soon complete the readjustment. 

(6) The international situation has 
been blamed to a large degree for the 
debacle in stocks, and foreign “liquida- 
tion” has also been suspected. The initial 
decline was aided by scare headlines in 
the New York papers over an “ulti- 
matum” to Tito, which was not an ulti- 
matum in the usual sense. (We merely 
threatened to take the issue to UN.) As 
far as liquidation by the Dutch, British, 
or French is concerned, this has probably 
not been of any serious dimensions, par- 
ticularly after the decline got under way. 

(7) Representative Sabath (Demo- 
crat, Illinois) has raised the old bogey of 
“short selling.” Chairman James Caffrey 
of the SEC and President Emii Schram 
of the New York Stock Exchange con- 
tend that present restrictions against 
short selling effectively prevent old- 
fashioned “bear” raids, and it is doubt- 
ful whether such selling has been an im- 
portant factor. Certainly Mr. Caffrey’s 
promise to publish the names of big short 
sellers did not prevent the further sharp 
declines of September 9th and 10th. 


Q INVESTORS in stocks have not fully 
realized the basic tendency toward 
narrower profit margins. Some com- 


panies gained a temporary respite 
through termination of excess profits 
taxes, but the “squeeze” is again under 
way. The inelasticity of labor costs when 
present sales volume diminishes is a real 
cause of worry. 

(9) It is perhaps not generally realized 
that the 1946 high of the Dow industrial 
average capitalized 1945 earnings at 20 
times, a ratio exceeding the bull market 
ratios of 1929 and 1937. Based on 1946 
estimated earnings, the ratio at the 1946 
high would have about equaled the earlier 
tops. It appears that the investor is un- 
willing to pay an average of much over 
16-18 times earnings. When this limit is 
reached, a buyers’ strike is apt to occur. 

(10) Stock market forecasters have 


relied too heavily on the huge amount of 
wartime savings, which they assumed 
were available for use in the stock market. 
They overlooked the *fact that much of 
these savings had been channeled into 
government bond purchases, and that a 
large amount was earmarked for pur- 
chase of new houses, new cars, etc. The 
man “in the sticks” is not tempted to 
divert these funds into the stock market, 
to any important degree, unless there isa 
very substantial decline. 

As to the duration of the bear market, 
this will doubtless depend on how fast 
and in what degree we can cure the vari- 
ous maladjustments now plaguing our 
economy. Whether this can be accom- 
plished in six months or a year will de- 
pend largely on the ability and energy 
with which Washington attacks the prob- 
lem. With Congress out of session until 
January, nothing very spectacular now 
appears in the offing and accordingly we 
may have to “muddle through,” particu- 
larly so far as labor troubles are con- 
cerned. Unfortunately, perhaps, the drop 
in stocks has not thus far been accom- 
panied by any corresponding decline in 
commodity prices (as in 1919-20). 


| Bee stocks now offer excellent 
yields as compared with industrials. 
While there is a regulatory “ceiling” on 
earnings of many operating companies 
due to allowable fair return of about 
5.50-6.50 per cent, on the other hand 
this furnishes somewhat of a “floor” for 
earnings as well, and the industry is 
practically unique in its exemption from 
the evils of overproduction, competition, 
and price cutting. Labor troubles have 
been negligible thus far, and the financial 
structures of most utilities have been 
greatly strengthened. At the present time 
seasoned utility stocks yield about 4.50- 
5 per cent, and yields on newer issues, 
particularly the Ohio stocks (Dayton, 
Columbus, Cincinnati, Central Ohio, and 
Ohio Edison) offer about 1 per cent 
more. While the bear market is no re- 
specter of issues and the good suffer 
with the bad, investors have no rea- 
son to regard utility yields as “inade- 
quate.” 
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FINANCIAL NEWS AND COMMENT 


Financial Statistics of 
Utilities, 1940-45 
A. Turner (208 South LaSalle 
e street, Chicago) has recently is- 
sued the 1946 edition of Financial Statis- 
tics of Utilities covering the years 1940- 
45. The volume includes two pages of 
tables and charts for each of 212 electric 
and gas companies. These companies rep- 
resent a large proportion of the electric 
industry (about 97 per cent in terms of 
aggregate revenues), as well as a sub- 
stantial cross section of the gas industry 
(about 73 per cent, it is estimated). Inci- 
dentally, Mr. Turner’s latest volume, in 
a new, attractive, and convenient form, 
contains a number of features represent- 
ing an improvement even over the previ- 
ous excellent statistical studies from the 
same source. 

Total assets of these companies amount 
to over $18,000,000,000. The average 
capital structure for the 212 companies 
is as follows: bonded debt 46.9 per cent ; 
preferred stock 15.4 per cent ; premiums 
and minority interest 1 per cent; com- 
mon stock 28.2 per cent; and surplus 8.5 
per cent (total common stock equity 36.7 
per cent). The ratio of long-term debt 
to net plant account is 50.2 per cent. Dur- 
ing 1945 the ratio of gross income to 
capital and surplus was 5.89 per cent. 
The ratio of operating income to net plant 
account (including intangibles and plant 
acquisition adjustments) was about 6.15 
per cent. Exclusion of known intangibles 
and adjustments would raise the figure to 
6.40 per cent. However, about 30 per 
cent of gross plant account is “plant not 
reclassified” and it remains uncertain as 
to how much this substantial item may 
include in the way of intangibles, plant 
adjustments, and plant acquisition ad- 
justments. Financial Statistics is par- 
ticularly useful for its convenient tabu- 
lation of the available data on original 
plant cost, intangibles, etc. (figures 
which in the financial services are usually 
buried in obscure footnotes). 


HE summary table discloses that in 
1945 the 212 companies earned the 
interest on their long-term debt 3.56 
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times, and their fixed charges 2.99 times ; 
over-all coverage of preferred dividends 
and interest charges was 2.09. The ratio 
of depreciation to revenues was 9.8 per 
cent, and maintenance 6.3 per cent, a 
combined ratio of 16.1 per cent. Taxes 
amounted to 23 per cent of revenues. The 
average interest rate (long term) was 
3.29 per cent (compared with 3.71 per 
cent in 1943), and the average rate of 
preferred dividend 5.18 per cent (com- 
pared with 5,66 per cent two years 
earlier). Gross income was apportioned 
as follows: fixed charges 33 per cent; 
preferred dividends 14 per cent; com- 
mon dividends 38 per cent; and surplus 
14 per cent. About 73 per cent of avail- 
able earnings was paid out in common 
dividends. 

Similar ratios are given for individual 
companies, together with salient income 
account and balance sheet items. A chart 
is presented for each company showing 
the 6-year trend of revenues, expenses, 
taxes, depreciation, fixed charges, pre- 
ferred dividends, and balance for com- 
mon stock. A “pie” chart shows the capi- 
tal structure in percentages. 


* 


Rate of Gain in Net Income 
Tapers Off in June 


a R composite statement of sales, 
revenues, and income for class A 
and B privately owned utilities, issued 
by the FPC, shows a gain in net income 
for the month of June of only 15.1 per 
cent contrasted with 20.2 per cent in May, 
32.4 per cent in April, and an average of 
39.3 per cent for the first quarter. The 
continued increase in labor costs—which 
were nearly $53,000,000 in June com- 
pared with $50,600,000 in May, and 
about $44,000,000 in June last year— 
largely accounts for the less favorable 
June statement. The saving in amortiza- 
tion charges (an irregular item due to 
new financing) was also less favorable 
in June than in May. 

For the twelve months ended June 
30th, the gain in net income was approxi- 
mately 20.1 per cent. 
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What Others Think 


EEI Executive Urges Companies 
To Speed Farm Electrification 


RIVATELY owned electric utilities, pio- 
or in the electrification of Amer- 
ica’s farms, now must exert every effort 
to develop their rural service “as rapidly 
as possible.” That conviction was ex- 
pressed by Grover C. Neff, president of 
the Wisconsin Power & Light Company 
and of the Edison Electric Institute, at 
the annual meeting of the Rocky Moun- 
tain Electrical League at Denver, Colo- 
rado, on September Sth. 

The job of building lines into unserved 
rural territory should be “practically 
completed by December 31, 1948,” if the 
private power industry, rural electric co- 
operatives, and other agencies carry out 
their present plans, Mr. Neff declared. 
He recommended that the electric oper- 
ating companies adopt three general 
practices in order to speed their share of 
the farm electrification job. These were: 


1. Each company should maintain a 
properly trained staff of “men who can 
talk to farmers and explain to them the 
advantages of applying electricity to 
their particular farm activities.” 

2. Company executives and local 
co-op leaders should “get together and 
make practical, sensible agreements 
and arrangements for rendering rural 
service.” 

3. Having determined the rural area 
which it should serve, each company 
should “extend the service as prompt- 
ly as possible to all in the area who 
wish it.” 


M* NeErFF quoted United States Cen- 
sus Bureau figures indicating that 
“as of today, about one-fourth of 5,550,- 
000 occupied farms in the United States 
are located more than one-quarter mile 
from electric distribution lines,” though 
three-eighths of all occupied farms ac- 
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tually are not using electric service. “In 
other words,” he explained, “some 4,- 
100,000 farms, or about three-quarters 
of those occupied, have been reached 
with electric lines, and five-eighths of the 
occupied farms are actually using elec- 
tric service.” 

Incidentally, the utility executive 
pointed out that the electric companies 
serve at retail about 60 per cent of the 
connected farms and, through wholesale 
contracts, supply a “large part” of the 
power used by the other 40 per cent. Co- 
ops serve at retail about 34 per cent of 
the farms, with the remaining 6 per cent 
served by other agencies, he estimated. 

Using the quoted Census Bureau fig- 
ures as a base, he sized up the farm elec- 
trification task yet to be done as follows: 

According to recent surveys and estimates 

made by the EEI, the electric operating com- 
panies will extend service to about ,000 
farms during the 3-year period, 1946 to 1948, 
inclusive. Based on the best data available, 
it is estimated that the local co-ops will ex- 
tend electric service to about 600,000 farms 
in the same period, and all other agencies 
will reach about 40,000 farms. Altogether, 
service will be extended to 1,240,000 farms 
in this 3-year period. Assuming that 300,000 
farms were connected during the first eight 
morths of 1946, it is estimated 940,000 will 
be connected in the remaining four months 
of this year and the years 1947 and 1948, If 
this figure of 940,000 is added to the num- 
ber of farms reached at the present time 
(4,100,000), we get a total of about 5,000,000 
farms that, by December 31, 1948, will either 
be using electric service or be located less 
than one-quarter of a mile from an electric 
line. . . . Most of the remaining scattered 
farms will have their own home generating 
plants. 


However, extending rural service in- 
volves considerably more than the mere 
building of lines, Mr. Neff warned. He 
added : 

The principal objective of rural electrifi- 
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cation, in addition to furnishing light, is to sion line construction throughout the 
get electric power efficiently applied to as country.” 


many farm jobs as possible in ways that are 
profitable to the farmers. The building of After this rapid expansion was over, 
electric distribution lines is necessary, but however, the companies “got together” 


is only a means to an end, and a farmer does and ‘ ‘made intelligent studies of the terri- 
not necessarily have profitable rural elec- tory yet to be served,” reaching agree- 


trification when a line has been built and “ 
service made available in his house and barn. ™ents as to what company could best 
serve certain areas.” He added: 


, We in the utility business should realize 

OTING that recent technical advances that REA co-ops will continue to furnish an 

N have produced farm equipment appreciable part of the farm electric service 
which enables the farmer to do as much used in this country. They will serve terri- 


work as was formerly done by two or tory adjacent to that served by the operating 
companies. It seems to me that it would be 


three men, the EE] executive pointed wise for us to approach their managers and 
out that certain utility companies and directors in a spirit of friendliness and codp- 
farm organizations are working with eration. It should be possible to work out 
state universities on research and experi- Se aetiber ot aaa ae bg 

. . nm e 
mental work designed to develop better sound economics of each case. That is, let 
wavs of applying electric power to farm the operating companies serve the farmers 
operations. nearest . . . company lines, and let the co- 


Such work, he said, might well be ops serve farmers nearest their lines. If the 
¥ of operating companies prefer to have the co- 


“=F orted by all Compan having ru- ops build the distribution lines to a greater 
ral business. The companies also should extent than this, then wouldn't it be a good 
see to it that farm consumers are thing to meet with them and have a definite 
familiar with newly discovered uses for understanding... ! 


electric power. He continued : a3 ‘ 
ECLARING that “some elements in 


As new and better ways are found to ap- he Wadieenl o. 
ply electric service to farm operations, the the Kederal government appar- 


farm customers should be made acquainted ently wish to use the REA co-ops in their 
with the new and better methods and sold plans for “socializing” the power indus- 
on the use that they should make of them. try, he said that he believed “the big ma- 


In order to do this properly, each company =: ”? ” 
needs men who understand farming and the JOTity of farmers would not lend them- 
application of electricity to farm operation, selves to such a scheme. “More than any 


men who can talk to the farmers and ex- other class,” he noted, the farmers “are 
plain to them the advantages of applying deyoted to the American system of free 
electricity to their particular farm activi- t ise.” At te. he added. “ 
ties. It seems to me that it requires, as a ©Mt€TPTise. any rate, he aaded, we 
minimum, one man of this type for each must not let the shortsighted policy of a 
1,000 farm customers. There are very few few national leaders prevent us from do- 
People contacting their farm customers, and, & What we know is necessary to bring 
to that extent, I believe the development of about the best service to the farmers.” 
the farm load is being neglected. Mr. Neff summed up the contribution 
. of the private power industry to rural 
_Relations between the power compa- electrification, thus far, as follows: 
— and = — Sead teseh operat- Many companies are doing an excellent 
ing near them also should receive more job . . . others are doing only a fair job, 
attention, Mr. Neff indicated. He noted and others are doing very little. It is in the 
that there have been conflicts “here and best interest of our industry that every op- 
there” between the companies and some pig von fae ee executive take another ve 
: “ ° at how his company is carrying on its rur 
REA Co-ops, with harsh and unfair electric service work and that he see to it 
things” being said on both sides. He that his lines are extended on an area basis 
compared this conflict with the rivalry and as rapidly as possible into all territory 
that once existed between different util- ber -A Seren: to serve and which logically 
ity companies “back in the days when ep ch, 
there was rapid expansion of transmis- It has been difficult to get materials and 
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man power to extend farm lines during 
the past four years, he conceded. How- 
ever, he continued, where the necessary 
effort was put forth, many thousands of 
miles of lines were built. 


He concluded with this thought : “The 


operating companies of the United States 
started rural electrification; they have 
developed it at a reasonable speed. Let us 
now do the things necessary to carry it 
on to an early and successful conclu- 
sion.” 





Recent Utility Annual Reports Feature 
Community Interests 


n these pages, earlier in the year (is- 
I sues of May 9th and June 20th), ref- 
erence was made to the annual reports 
received for 1945 of business-managed 
utilities, and to certain features which 
were characteristic of many of them. The 
trend toward graphic style was men- 
tioned, and it was noted that in some re- 
ports, especially those of companies in 
the Pacific Northwest, the inroads of 
public power were commented upon. 

A score or more additional annual re- 
ports have come to hand in recent weeks, 
several of which present various phases 
of their business in a manner to attract 
more than cursory attention. In looking 
over this collection of reports, one is im- 
pressed that pains have been taken to tell 
the year’s story in a manner out of the 
ordinary. The covers of most of the re- 
ports are of unique and attractive design, 
and create an interest to look at the in- 
side pages. In many instances, color has 
been used in charts and tables, and ex- 
cellent illustrations picture various op- 
erations of the utility company and, as 
well, the uses of electric and gas services 
by its residential, commercial, and indus- 
trial customers. 

It is in the text of these reports, how- 
ever, that the real story of a company’s 
affairs is to be found. While illustrations 
and color add to the pages, and serve to 
break continuous type matter, it is in the 
actual written story that certain matters 
of moment~to the company and to its 
stockholders can best be told. The broad 
range of company affairs, touched upon 
in several of these reports, indicates a 
definite intention to inform any reader 
about many angles of a company’s busi- 


ness, aside from the usual financial state- 
ments which are included. 


N the report of American Gas & 

Electric Company, it is stated that, 
well in advance of the end of the war, 
studies were completed and comprehen- 
sive plans prepared for future load build- 
ing on the system’s properties. In con- 
siderable detail the methods and scope 
of this program are described, as it ap- 
plies to the residential, commercial, and 
industrial fields of business. As to the 
latter, the report says: 


. .. An important phase of this work is the 
program to bring new industry into the terri- 
tory of your company’s subsidiaries. Local 
managements, acting in close codperation 
with local organizations such as chambers of 
commerce, are prepared to develop prospects 
and to supply industrialists seeking sites with 
all essential data on each community, One of 
your company’s subsidiaries is now engaged 
in carrying on a national advertising cam- 
paign which is designed to bring new indus- 
tries into the territory served, and this cam- 
paign is advertised in all local newspapers to 
direct public attention to its efforts to create 
greater employment for the people in the 
area. 

As a part of this new industry promotion 
for the central system there were recently 
circulated over 5,000 copies of a handsome 
brochure containing a colored map and 
showing the natural resources of the terri- 
tory as well as a pictorial exposition of the 
subsidiaries’ facilities and the service they 
render to a wide variety of customers. All 
these promotions have combined to bring a 
number of new industries into the territory 
served. 


Several paragraphs tell of property 
additions and improvements, and of ex- 
tensive construction expenditures con- 


templated for 1946-47, Under the head- 
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ing, “Investigation and Research on Ex- 
tra High-voltage Transmission,” the re- 
port notes: 

During the coming year, your company is 
actively undertaking an intensive investiga- 
tion of the engineering, design, and operat- 
ing problems associated with transmitting 
electric energy at higher voltages than have 
ever been used heretofore by the industry. 

In studying the system’s expansion possi- 
bilities in the foreseeable future, it became 
clear that the economic and perhaps even 
the physical limit of the existing transmis- 
sion network is rapidly being approached. 
. . . the purpose of the investigation is to 
determine the practical engineering features 
which will govern the economical and de- 
pendable construction and operation of fa- 
cilities for extra high-voltage transmission 
of electric energy up to 500,000 volts. The 
study being undertaken this year is directed 
toward assuring am economical solution of 
this most important element in large-scale 
electric power supply. 


A” of this information, as well as the 
other data in this report, is stated 
simply, so that the reader gets a clear 
statement of a wide variety of activities 
of this company and its operating prop- 
erties. 

It is especially interesting to note that 
a number of these annual reports are ad- 
dressed to the “Stockholders and Em- 
ployees.” Among the companies follow- 
ing this policy are: Dallas Power & 
Light Company; Kansas Gas & Electric 
Company; Louisiana Power & Light 
Company; Mississippi Power & Light 
Company; and the Washington Water 
Power Company. 

The adoption of this policy is evident- 
ly based upon the idea that, as the em- 
ployees, and patrons.” And, the Arkansas 
ple of the communities served, they will 
be better representatives of the utility 
company if they are personally familiar 
with the story told in the annual report. 
This would appear to be an excellent step 
in the education of employees in the basic 
facts about the company for which they 
work, and of its plans for future devel- 
opments, in all of which they have a per- 
sonal interest. 

The Portland General Electric Com- 
pany goes a step further—its report is 
addressed “To security holders, em- 
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ployees, and patrons,” And, the Arkansas 
Power & Light Company states in the 
opening paragraph: “We make this an- 
nual report in the form of a man-to-man 
letter to the four basic groups we feel 
should be interested in our activities and 
our welfare. We feel we are trustees to 
each of the 2,000,000 people these groups 
represent and want to keep them fully 
informed. These groups are our stock- 
holders, our customers, our employees, 
and the public.” 

With the shifting of ownership, due to 
the integration proceedings under the 
Holding Company Act, more and more 
operating utility companies have broad- 
ened their stockholders’ lists, oftentimes 
through the investment of local people. 
As a consequence, perhaps, of being 
looked upon now more as a “home com- 
pany,” it is noticeable that a number of 
these reports tell in more detail than here- 
tofore of a utility company’s activities in 
promoting the interests of the communi- 
ties in which it does business, 


HE report of New York State Elec- 

tric & Gas Corporation, under the 
heading “Community and Industry Rela- 
tions,” states: 


. . . As a good citizen in the communities 
which it serves, the company, as it has in 
the past, contributed financially and other- 
wise to the civic activities so important in 
local community life. . . . The company’s 
contribution in the form of taxes to the cost 
of local and state government including 
schools, hospitals, and other institutions was 
substantial, being nearly $2,700,000 or about 
$10 for each electric residential customer. ... 

Membership is maintained in the Farm 
Electrification Council sponsored by Cornell 
University and the company contributes to 
this council for research in the use of elec- 
tricity on the farm. The company also con- 
tributed to nutritional research by Cornell 
University School of Nutrition in its study 
of “the kinds of freezing and storage equip- 
ment and services which are needed in the 
home and on the farm.” 


Wisconsin Power & Light Company, 
in addition to maps and pictures to show 
the state’s varied interests, calls direct 
attention to its being a “local” business 
enterprise. It remarks : 


Wisconsin Power & Light Company is an 
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integral part of the communities it serves. 
In them it has an investment of more than 
$68,000,000. The company derives its entire 
revenue from the area served. It cannot seek 
business elsewhere, and its future success de- 
pends on the growth and prosperity of these 
communities. 

Most of its employees are local citizens, 
and with their families they comprise nearly 
5,000 people. In 1945 these employees received 
over $3,000,000 in wages and salaries and 
spent most of this money locally for the 
goods and services of their neighbors. 


Portland General Electric Company's 
report devotes several pages of text and 
pictures to its service area, noting that 
the future of the company is inevitably 
bound together with that of the region 
it serves. Under the heading, “PGE Pro- 
vides Leadership,” one reads : 

Many areas look to new industries for 


augmenting their economy and although the 
Williamette valley has been and is progres- 


“GREAT SCOTT, GUS, LOOK WHAT I’VE HOOKED ONTO!” 


sive in seeking new industries, it has equal 
or greater opportunities in exploiting the 
full potential of the proved enterprises which 
already exist and which have brought the 
area to its present stage of economic devel- 
opment. With this fact in mind, PGE has 
adopted and is expanding a program of pro- 
viding stimulus and leadership for the utili- 
zation of new methods which will bring in- 
creased profits and wealth to the manufac- 
turing enterprises, retail businesses, farms, 
and communities of the region it serves. 
PGE is using the tools of research, sales- 
manship, and publicity to do the job. 


New Orleans Public Service Com- 
pany’s report, of unique make-up, fea- 
tures on its cover a colorful design, with 
the words, “New Orleans—Air Hub of 
the Americas.” As the page is turned, 
two local airport scenes greet one, with 
the statement: “Your company believes 
in the ‘Air Future’ of New Orleans. The 
cover of this report features the air 
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transport facilities offered by ‘The Air 
Hub of the Americas.’” Thus the mu- 
tuality of utility company and commu- 
nity interests is presented to stockholders 
in an original and effective manner. 


HESE few quotations serve to illus- 

trate that this matter of community 
service is being given special attention. 
Similar interest in this phase of utility 
operations is to be found in each of the 
reports of the other companies referred 
to above. It is evident, in going over the 
pages of practically all of this collection 
of recent reports, that the promotion of 
community progress and development as 
a major item in their activities is more 
than ever a part of the plans of private 
utility managements. Recognition of this 
mutuality of interest seems to be rather 
well summed up in these words from the 
annual report of Arkansas Power & 
Light Company: 

Every citizen is interested in the operation 
of the utilities of his state, for no community 
or state can be any bigger and better than 
the vision and faith and courage of those 


who operate and control the public utilities. 
Ours is the industry of industries. 


Thoughtful and instructive comment 
is made upon the questions of taxes in 
a number of these annual reports. The 
statement by Ohio Edison Company 
should be revealing to a reader of its 
report: 


Taxes, which approximated 20 cents of 
every dollar of gross revenue, are the largest 
single item in the cost of doing business. Util- 
ity companies and their customers carry a 
heavy burden of taxes—Federal, state, and 
municipal—each year. On the other hand, 
where Federal, state, or municipal govern- 
ment has gone into the electric light and 
power business, it pays no Federal taxes and 
often little or no state or municipal taxes. If 
government can do this in the utility busi- 
ness, it can do likewise in the shoe business, 
the grocery business, or any other business, 
including farming. There is no limit to gov- 
ernment competition with business, if the 
public does not check the trend. 


New York State Electric & Gas Cor- 
poration tells its security holders these 
salient facts about the inequities of pres- 
ent-day tax policies: 


.. . The company does not object to its tax 
bill, and believes as a business enterprise it 
should pay its fair share of the cost of gov- 
ernment. It does, however, believe that direct 
comparisons which are often made between 
the rates charged for electricity by almost 
tax-free and almost interest-free govern- 
ment-sponsored or -owned entities in the elec- 
tric business and the rates charged by elec- 
tric companies under private ownership and 
management are misleading and unfair. We 
seriously question the justification or fair- 
ness of a national policy which fosters gross 
discrimination in taxes or capital costs borne 
by customers in one section of the country 
and not borne by customers in another area. 
In fairness and justice, steps should be taken 
to equalize the tax and interest-cost burdens 
borne by customers of governmentally owned 
power business and customers of individual- 
ly owned business as required under govern- 
ment laws and regulations. At the very least 
there should be full disclosure of the extent 
to which the rates compared reflect similar 
tax or capital-cost burdens, 


nD, Wisconsin Power & Light Com- 
pany, in a page devoted to taxes, 
makes this illuminating statement : 


... In 1945, more than 28 cents out of every 
dollar that customers thought they were pay- 
ing for service was really for the tax col- 
lector. Taxes exceeded the revenue received 
from residential customers for the entire year 
of 1945. In other words, if the company had 
been relieved of taxes in 1945 and had been 
able to apply the total saving to residential 
customers, it could have given all residential 
customers more than a year’s free service. 

Wisconsin Power & Light Company, like 
other businesses and individuals, expects to 
bear its fair share of the cost of government. 
The company does not object to paying fair 
taxes, but does object to politically managed 
electric power projects going scot-free of 
most taxes that business-managed companies 
have to pay. 

Public utilities owned by cities, states, or 
Federal government escape many taxes 
which the company must pay and you must 
pay. They do not pay any Federal income 
taxes whatever. You, as a security holder 
and a taxpayer, have to help make up the 
taxes that government power plants escape. 

While taxes are the company’s biggest 
single item of expense, taxes, if paid at all, 
are a small item with government-owned 
power projects. Yet, to promote government 
ownership, these “tax-free” operations are 
often compared with those of heavy tax-pay- 
ing, business-managed electric companies. 
Such misleading promotion is unjust and 
unfair to the owners of electric company 
securities including investors in life insur- 
ance. 


SEPT. 26, 1946 436 





mei monte 


rn wa HO oO oO eee 


WHAT OTHERS THINK 


In almost every one of these reports 
farm electrification is given considerable 
space. Plans are outlined for extending 
this type of service as rapidly as ma- 
terials and labor for construction work 
are available, Ohio Edison Company re- 
lates in its report : 


Over 88 per cent of the farms in the areas 
served by the companies enjoy the advan- 
tages and conveniences of electricity. This 
compares with 80 per cent for the state of 
Ohio, 79 per cent for the state of Pennsyl- 
vania, and 50 per cent for the United 
States. ... 

Up to the present time the farmer has been 
using electricity principally for lighting, 
water pumping, milking, refrigeration, cook- 
ing, incubating, brooding, and feed grinding. 
In the future it is anticipated that he will 
employ it as an aid in the utilization of waste 
by-products of the farm or farm crops 
grown specifically for industrial uses. Casein, 
a by-product of skim milk, in the form of 
plastics, paper sizing, and indoor paints is 
an example of such industrial applications. 
Kapok, insulation, plywood, alcohol, and syn- 
thetic rubber promise wide usage for waste 
farm products such as weeds, straw, and 
cornstalks. 


HE growing menace to established 

business-managed, investor-owned 
electric utilities by the continued spread 
of the operations of Federal public 
power projects, is noted in several of 
these recent reports. The seeking by 
Southwestern Power Administration 
from Congress of initial funds with 
which to build an extensive transmis- 
sion system, together with steam plants, 
drew comment from companies in whose 
service areas Southwestern Power Ad- 
ministration would directly compete. The 
report of Arkansas Power & Light Com- 
pany has this to say on the matter: 


The Department of the Interior, through 
the Southwestern Power Administration, has 
proposed a far-flung public power system, 
covering and duplicating practically all the 
utilities in the southwestern region at an 
eventual cost of $200,000,000, with an initial 
appropriation of $23,000,000. The utilities in 
this particular area now have about 16,000 
miles of transmission lines of 66,000 volts 
and above. The SPA proposes to build right 
over these lines (ofttimes down the same 
highway) about 15,700 miles of transmis- 
sion lines of 66,000 volts and above. It also 
contemplates the construction of 770,000 
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kilowatts of steam power, to be operated in 
connection with federally financed hydro- 
electric dams. ... 

This is a very serious matter. The utilities 
in this area have jointly offered to buy all 
the power from any new hydro dams at a 
price to be determined by the appropriate 
regulatory authority and to pass all savings 
on to the consumers, and to build any addi- 
tional transmission lines necessary to market 
and transmit the power from any of the 
proposed projects. 


E agrrens Gas & ELectric CoMPANY’S 


report presents a map to indicate the 
magnitude of the development of public 
power projects authorized by Congress 
—as multipurpose dams to be con- 
structed by the government in northern 
Arkansas, northeastern Oklahoma, and 
southwestern Missouri. An outline is 
given of the plans of Southwestern 
Power Administration, and of the offer 
of a group of privately owned utilities to 
purchase the entire output of its hydro 
plants. Stating that the “threat of gov- 


ernment competition is real,” it adds: 


The threat of government competition is 
real. Legislation to authorize the initial step 
of the construction of the proposed Federal 
superpower system we have described is now 
before the Congress. Although there are no 
hydroelectric projects in the immediate area 
served by the company and the initial por- 
tion of the proposed system does not invade 
our territory, it is logical to assume that if 
a Federal system covering with its trans- 
mission network an area three times as great 
as that encompassed by the TVA is con- 
structed in territory immediately adjoining 
ours, it is only a matter of time until it will 
absorb our company and perhaps signal the 
end of the entire business-managed electric 
utility industry in this area. 

We strongly feel that if you believe in the 
preservation of the private enterprise system, 
including electric utilities, you should im- 
mediately express your protest against the 
establishment of such a system to your Con- 
gressmen and should urge the same action 
by your friends and neighbors who share 
your views. 


Aside from the subjects already re- 
ferred to, most of these reports give con- 
siderable space to personnel relations and 
employee benefits. Reference is also made 
to research developments which promise 
new and widened uses for electricity. 


—R.S.C. 
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The March of 
Events 


In General 


To Survey Gas Industry 
Problems 


RECORD attendance of 10,000 members is an- 
ticipated for the twenty-eighth annual 
convention of the American Gas Association, 
to be held in Atlantic City the week of October 
7th. Simultaneously with the meeting, an exhi- 
bition of gas appliances and equipment, spon- 
sored by the Gas Appliance Manufacturers As- 
sociation, will be held 

High lights of the convention will be the 
discussion of industry problems by speakers 
within and without the field at the three general 
sessions and- the employee relations forum 
presently planned. The business program will 
also include group meetimgs of individual de- 
partments, including the accounting, residential 
gas, and technical sections. 

Among the scheduled speakers are J. A. 
Krug, Secretary of the Interior, discussing 
“The Government and Business,” Dr. George 
W. Taylor of the University of Pennsylvania, 
speaking on “Management's Stake in Collec- 
tive Bargaining,” and E Imo Roper, producer of 
the Fortune public opinion survey, who will 
cover “What the Public Thinks of Business.” 

The gas industry’s stepped-up program of 
research and promotion with its new develop- 
ments will be placed before the industry in the 
annual report of the association’s managing 
director, H. Carl Wolf. 


Atomic Energy Report 


rf may well be possible to build an atomic 
power plant that would produce electric 
energy at an operating cost only 26 per cent 
higher than that of a comparable plant using 
coal, scientists reported on September 7th. The 
report was submitted by a group of scientific 
advisers to Bernard M. Baruch, United States 
representative on the United Nations Atomic 

ergy Commission. This would, of course, 
affect only production, which is but a small 
part of the total cost of electric power for 
public consumption. 

The question of international control of 
atomic energy was mentioned only once, al- 
though in a significant connection, in the al- 
most entirely technical report. However, this 
statement that peacetime use of atomic energy 


was now a commercial possibility was expected 
to give new drive to the slowed-down campaign 
for effective international measures to outlaw 
the atomic bomb. 

Peaceful uses of atomic energy will remain 
comparatively limited because of safety precau- 
tions required to be taken against harmful 
radiation, but the report, in listing possible 
advantages, said that nuclear plants might 
lend themselves to decentralization of industry. 

It added that the nuclear power plant might 
aid in the industrial development of isolated 
parts of the world “where the cost of oil, gas, or 
coal is prohibitive and where a suitable supply 
of water is unavailable, because the nuclear 
power plant, if combined with the modern gas 
turbine, would make unnecessary a supply of 
any such fuels or cooling water.” 

The report emphasized the suggestion that it 
might be possible to develop a comparatively 
small standardized nuclear power plant, to be 
placed at strategic points to supplement all 
established utility company systems. This, it 
was observed, would greatly reduce power 
transmission costs and permit continued opera- 
tion even if the standard, or nonatomic, power 
plants were inoperative. The report declared, 
however: “Such a development would of 
course complicate any inspection system.” 

The report was based on a study prepared 
under the supervision of Dr. Charles A. 
Thomas, vice president and technical director 
of the Monsanto Chemical Company. A special 
scientific and engineering group took part in 
the study. 


TVA Reports Savings 


) hee ge consumers served by 35 distributors 
of Tennessee Valley Authority power will 
save an estimated $880,000 annually in their 
electric bills as a result of rate reductions made 
since June 30, 1945, G. O. Wessenauer, TVA 
power manager, said recently. 

Of the $880,000 annual savings made effec- 
tive in the past year, about one-third resulted 
from adoption by 12 municipally owned dis- 
tribution systems of new rate schedules. The 
reductions during the past year brought to 20 
the number of distributors which have adopted 
rates below the level of the original TVA rates. 

It was explained that surcharges on commer- 
cial and industrial power bills, usually amount- 
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ing to 10 per cent, had been provided for in the 
rate schedules and power contracts as a means 
of helping to maintain revenues during the de- 
yelopment period following the introduction 
of TVA rates. 


Proposes to End Subsidiary 


[* a move designed to simplify the parent 
corporate structure, the General Public 
Utilities Corporation and its wholly o-vned sub- 
sidiary, General Gas & Electric Corporation, 
on August 30th filed with the Securities and 
Exchange Commission a plan for dissolution of 
General Gas. 

If the proposal is sanctioned General Public 
Utilities, as the only stockholder of General 
Gas, will acquire all the assets of the subsidi- 
ary, subject to the latter’s liabilities, if any. 
The assets to be inherited by the parent sys- 
tem include South Carolina Electric & Gas 
Company, a wholly owned subsidiary of Gen- 
eral Gas. 

As outlined in the application-declaration, 
transactions involved in the plan include: 

1. Reclassification of South Carolina’s out- 
standing 43,394 shares of $100 par value com- 
mon stock into 808,587 shares of $7.50 par value 
common. 

2. Declaration by General Public Utilities of 
a dividend on its common stock, payable out 
of capital surplus, at the rate of one-tenth share 
of the new South Carolina stock for each share 
of General Public Utilities. As of July Ist, the 
parent corporation had 6,200,610 shares of com- 
mon outstanding. 


Special Rate Proposed 


A SPECIAL rate for electricity used in home 
water heating during off-peak hours has 
been proposed by the Union Electric Company, 
which plans major entry into the water-heating 
market now dominated by gas appliances. 

The company has applied to the state regula- 
tory bodies of Missouri, Illinois, and Iowa for 
approval of a rate of 8.5 mills per kilowatt 
hour for urban and 9.5 mills for rural resi- 


dential users. The special rate, subject to the 
usual discounts for prompt payment, would 
apply after October Ist. 

Electricity supplied under this schedule 
would be interrupted during certain hours each 
day, depending upon the company’s load condi- 
tions. In no event, however, would electric 
service to hot-water heaters be limited to less 
than eighteen hours daily. 

To measure the amount of electricity con- 
sumed by the water heater and to control 
hours of service, the company at its own ex- 
pense would install a special meter and time 
switch for approved automatic storage-type 
electric heaters. 


SEC Approves Plan 


HE second step designated Plan 2-A, in the 

Electric Bond and Share Company’s 3-part 
program for compliance with the geographic 
integration and corporate simplification provi- 
sions of the Holding Company Act was ap- 
proved on September 6th by the Securities and 
Exchange Commission. 

Simultaneously with announcement of the 
commission’s decision, attorneys for the gov- 
ernment agency filed an application with the 
Federal District Court in New York for an 
order enforcing and carrying out the provisions 
of Plan 2-A. 

Bond and Share consummated the initial 
step in the program by making a distribution 
of $30 a share to holders of its $6 and $5 pre- 
ferred stocks. Under the provisions of Plan 
2-A, which has as its objective the complete 
retirement of these stocks, there will be a 
capital distribution of $70 a share on the stocks 
or, in the event of certain circumstances, a pro 
rata distribution on such stocks of less than 
$70 a share. It also calls for the sale of certain 
of the company’s portfolio securities. 

In addition to the cash payment, holders of 
the preferred stocks are to receive a certificate 
evidencing their right to receive any additional 
sum which the SEC and appropriate courts 
determine they are entitled to receive in full 
satisfaction of their claims. 


Arkansas 


Reports on Utility Rates 


Apxamens, utility rates have been reduced by 
approximately $500,000 a year since the 
present state public service commission took 
over in February, 1945, records at the com- 
mission offices revealed recently. 

Commission Chairman Charles C. Wine said 
the over-all reduction included lowering of 
rates of more than 12 companies—among them 
the major electrie utilities serving the state. 
This amount does not include a scheduled $1,- 
000,000 refund of Arkansas Power & Light 
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Company, which will be in the form of can- 
cellation of October bills, he said. 

The total reductions included a recent re- 
moval by commission order of special charges 
by telephone companies for hand-set equipment, 
and a $90,000 reduction in the annual gas rate, 
which will become effective when the appeal 
of Mississippi River Fuel Corporation from 
the commission order is acted on by the Arkan- 
sas Supreme Court. 

The commission on August 30th formally 
approved an approximate 12 per cent reduc- 
tion of rates of Southwestern Gas & Electric 
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Company, which will result in an annual sav- 
ing of $207,000 to its consumers, and set aside 
an earlier order asking the company to show 
cause why such reduction should not be made. 


Favors Gas Purchase Promotion 


o date has been set for a special election 

to determine whether the Arkansas 

Louisiana Gas Company distribution lines shall 

be bought for municipal operation because city 

officials are not yet “organized,” Mayor Sprick 
said recently. 

“We must carry on a promotion program,” 


he said in reply to advertisements of the com- 
pany which have appeared in Little Rock news- 
papers. “But first officials must agree among 
themselves and we have not yet agreed.” 

Mr. Sprick apparently referred to City At- 
torney T. J. Gentry’s opposition to payment 
of any special attorney’s fees in connection 
with acquisition of the gas system, and Alder- 
man J. S. Abercrombie’s support of the city 
attorney’s position. 

Mr. Abercrombie also has opposed the trans- 
fer of authority from the mayor and council 
to the board of waterworks commissioners, 
which was effected by resolution last month. 


California 


State Still May Control 


se state water project authority recently 
revealed it has not given up the possibility 
of eventual state control of the huge Central 
Valley project. 

The state authority’s stand was taken when 
its membership voted unanimously to decline 
a request of the Federal Power Commission 
that a twelve-year-old application to operate 
and maintain the project be withdrawn. 

The project originally was designed for con- 
struction by the state, but was taken over by 
the United States Bureau of Reclamation. 
Shasta and Friant dams and several other 
units have been completed, and work still is 
under way on other irrigation and power facili- 
ties. The authority was advised by the Recla- 
mation Bureau that contracts totaling $25,000,- 
000 have been awarded for additional work on 
the project, and while no definite word had 
been received from Washington on status of 
this work in view of the freeze on Federal pub- 
lic works projects, the bureau believes none of 
the contracts will be affected. 


Utility Board Criticized 


OMMISSION control over the Municipal Rail- 
way of San Francisco was criticized re- 
cently by members of the board of supervisors, 


who suggested drastic changes in administrative 
policies. 

Supervisor Marvin Lewis advocated “doing 
away” with the present city utilities commis- 
sion, which has contro! over all utilities, and 
placing complete control in a superintendent of 
transportation. 

Supervisor Edward Mancuso gave notice he 
would offer a declaration of policy for the 
November ballot, proposing the establishment 
of a separate transportation commission for 
railway operations. 

Lewis opened fire on the commission follow- 
ing Mayor Lapham’s recommendation of a bond 
issue to finance railway rehabilitation. 

“When the utilities commission urged us to 
increase the railway fare,” said Lewis, “we 
were told the revenue would be used to re- 
habilitate the railway. Now a bond issue is 
being proposed to accomplish that purpose.” 

“The commission,” he charged, “has no defi- 
nite plan for improving transportation. I sug- 
gest before a bond issue is submitted that ex- 
perts be called in to devise a real transporta- 
tion , Plan, whether it calls for a subway or 
not.” 

As another means of financing the purchase 
of new railway equipment, Supervisor Chester 
MacPhee reintroduced his plan for a charter 
amendment permitting the utilities commission 
to issue up to $10,000,000 in revenue bonds. 


Indiana 


Presses for Natural Gas 


HE Indianapolis city council’s effort to ob- 
tain natural gas for the city was continued 
this month when that body approved a recom- 
mendation that its finance committee “continue 
at full speed its pursuit of the natural gas 
problem.” 
John A. Schumacher, council president, read 
a short report by Herman E. Bowers, chairman 
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of the council finance committee, which said: 

“The local gas company (now the Citizens 
Gas & Coke Utility) was acquired by the city 
September 9, 1935. At that time natural gas 
was available at about 3.5 cents a therm, which 
— then higher than the cost of gas made from 
coal. 

“However, during the last few years the price 
of natural gas has decreased to about 2 cents 
a therm and coal gas increased to more than 
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4 cents a therm. As a result of these dispro- 
portionate costs, our local gas rates are higher 
than rates of tax-paying gas companies by over 
20 per cent for house heating and 50 per cent 
for industrial use. 

“It is our understanding that natural gas can 
be obtained for Indianapolis in two or three 
years and that two new sources of supply are 
in process. 

“I therefore recommend that the finance 
committee of the common council continue at 
full speed its pursuit of the natural gas prob- 
lem.” 


Change of Judge Granted 


upcE Horace L. Hanna, Danville, Hen- 

dricks county circuit judge and special 
jurist in the Indianapolis Railways, Inc., in- 
junction suit against the state public service 
commission, on September 3rd granted the 
commission’s request for a change of judge. 

As a result, a new judge will be chosen to 
hear the question of an injunction against the 
commission ruling which prevented Indian- 


apolis Railways from charging a three-for-a- 
quarter token rate. 

A temporary injunction granted by Judge 
Hanna last month resulted in a higher token 
rate despite the commission’s refusal to grant 
that fare in the company’s “emergency” appeal. 

Commission officials indicated their course 
on a permanent fare decision will be shaped 
by results of the new judge’s decision on the 
injunction issue. 


Pay Increase Announced 


LEVEN hundred employees of the Indian- 

apolis Power & Light Company will re- 
ceive a 94-cent-an-hour general wage increase, 
it was announced by company officials early this 
month, effective immediately. 

The increase, the anhouncement said, fol- 
lowed an agreement reached between H. T. 
Pritchard, president of the company, and R. 
C. Benson and Ivan E, Wilson, representing the 
Electric Utility Workers Union. 

Of the 1,100 employees, 852 are members of 
the union. 


Kansas 


New Power Rate Reduction 


—— October Ist, customers of the Kan- 
sas Power & Light Company will save 
from 2 to 5 per cent on their electric bills. 

An application asking for a rate reduction 
was filed recently with the state corporation 
commission by D. E. Ackers, president. 


The new schedule will apply to all residential 
and commercial billings after the first of next 
month. 

Mr. Ackers explained this is the fourteenth 
reduction in rates for Topeka since 1928 and 
the third this year. It is estimated that the 
saving to customers will be about a quarter of 
a million dollars this year. 


Maryland 


Gas Rate Case Reopened 


ECAUSE of changes in net earnings of the 
Consolidated Gas, Electric Light & Power 
Company since the state public service commis- 
sion dismissed the investigation of company 
rates November 23, 1945, the commission on 
September 4th ordered reopening of the case. 
In line with this step, the commission will re- 
quest that the case be sent back from the circuit 
court, where appeals from the commission’s 


November order have been taken, Charles B. 
Bosley, commission chairman, said. 

The case is now in its third year, proceedings 
having been started on January 7, 1944, by 
people’s counsel before the commission. 

Quarterly reports-filed by the company “in- 
dicate such an increase in the net revenues from 
its electric service and such a decrease in the 
net revenues from its gas service as to justify 
and require the reopening of the investigation,” 
according to the commission’s order. 


Michigan 
Bonds Win Approval 


HE Detroit city council on August 27th 
unanimously approved the much-disputed 
$21,000,000 DSR modernization bond issue, to 
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go on the ballot in November, and also ap- 
proved a new pedestrian ordinance and an 
amendment to the taxicab ordinance. 

The cab ordinance amendment was approved 
by the seven councilmen present, but Council 
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President Edwards later entered a protest “for 
the record,” and declared the amendment did 
not give sufficient discretionary power. 


Service Charge Dropped 


HE 5-cent service charge for customers 
paying their bills at other than company 


offices has been eliminated by the Michigan 
Consolidated Gas —~_ dag charge was 
established before World W: » When gas 
company bills were payable at ‘aon 750 banks 
and retail outlets throughout its territory. 
Effective September Ist, the company is ab- 
sorbing the charge at a “cost to us which will 
amount to thousands of dollars a month.” 


Nebraska 


Suit Opposing Sale Dismissed 


Avra= piece of litigation in the Omaha 
power controversy was disposed of this 
month when Federal District Judge James A. 
Donohoe dismissed the suit brought by the 
Omaha Ice & Cold Storage Company. 

The decision was hailed as a victory for the 
Omaha Electric Committee which purchased 
controlling interest in the Nebraska Power 
Company with the announced intention of 
bringing about public ownership. 

The ice and cold storage company filed its 
suit as a power user, contending that the elec- 
tric committee paid too much for Nebraska 
Power common stock, that the sales contracts 
were illegal, and that power users would suffer 
as a result. 

Judge Donohoe held that a power user could 
not bring such a suit. 

Defendants, along with the electric com- 
mittee, were the Nebraska Power and the Loup 
River Public Power District, Columbus, which 
helped finance the purchase. 

. C. Fraser, attorney for the electric com- 
mittee, said the decision “takes one more piece 
of litigation out of the way toward full public 
ownership of the Nebraska Power Company.” 


City Buys Power Line System 


HE city of Grand Island last month an- 
nounced it had purchased from the Con- 
sumers Public Power District its Grand Island 
distribution system and the facility serving 
nineteen customers in St. Libory, north of the 
city. The price to be paid for the properties is 
$499,164, which includes all of the system with- 
in the city together with incidental equipment 
necessary for operation of the system and ap- 
ren two miles of transmission line in 
t 
The city also will pay $1,875.57 to cover its 


proportionate share of the 1945 payment in lieu 
of taxes due on the portion of the property 
being purchased. 

In connection with the sale, a 10-year whole- 
sale power contract was negotiated, whereby 
Consumers will furnish power to the city on the 
basis of 1,500 kilowatts of firm capacity. The 
city agrees to purchase a minimum of 450,000 
kilowatt hours a month, with an aggregate 
yearly minimum of 7,000,000 kilowatt hours of 
energy on the district’s standard wholesale rate 
—often referred to as the “Nebraska City rate” 
and now in effect there and in other communi- 
se where distribution is made on a wholesale 

asis. 


Workers Set Strike Date 


Roe K. Garrity, international representa- 
tive of the electrical workers, announced 
last month that the twenty-five skilled distribu- 
tion and construction workers of the Norris 
Rural Public Power District had voted unani- 
mously to go on strike and that 30-day notice, 
latter dating from August 24th, had been 
served. 

“This represents all the employees,” said 
Garrity, “mostly linemen and servicemen who 
are all members of the IBEW. We have at- 
tempted since the early part of May to effect 
an agreement with this district. Main obstacle 
has been the district’s contention that it will 
make only a statement of policy and will not 
enter into signed agreement. We have a letter 
from the district stating they can enter such an 
agreement. Since that letter was written they 
have consistently maintained that they will not 
sign.” 

Garrity said that this matter is not covered 
by the NLRB (National Labor Relations 
Board) ‘ ‘which, if it did cover, would require 
them to sign an agreement as thousands of 
firms do and thus avert labor unrest.” 


New Jersey 


Customers Get Billing Credit 


ESIDENTIAL electric customers served under 
Classification “A” by New Jersey Power & 
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Light Company will be presented with a 90 
per cent billing credit on one month’s bill, based 
on meter readings made from September | 
through September 30, 1946. 
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The 90 per cent customer dividend also will 
apply to the first $150 of one month’s bill to 
commercial, industrial, and street-lighting cus- 
tomers served under classifications ae 
“-” “G,” and “Hy.” 

The announcement of the customer dividend 
was released by the state board of public util- 
ity commissioners and the officers of New Jer- 
sey Power & Light Company. This is the 
seventh billing credit to be given by the com- 


pany since July, 1942, and the current savings 
will be indicated clearly on bills mailed to cus- 
tomers. 

Total savings to customers will be approxi- 
mately $287,000, H. C. Thuerk, president, an- 
nounced. This sum, together with six other 
billing credits given during the previous four 
years, brings the total customer dividends dis- 
tributed by the company to approximately $1,- 
000,000. 


New York 


Subway Pay Rise Proposed 


py increases to New York city transit work- 
ers totaling $18,800,000—an average of 20 
cents an hour—were recommended in the re- 
port of Mayor William O’Dwyer’s special 
transit committee, it was learned recently. 

Financially, the wage increase means the 
board of transportation almost certainly will 
have an operating deficit this fiscal year for 
the first time in its history. A last-minute up- 
swing in travel last spring enabled the system to 
show a $7,000,000 operating profit for the year 
ended June 30th. The sum was used to reduce 
the over-all deficit of $48,000,000 resulting 
from debt-service charges for the system’s 
$1,000,000,000 in obligations. 

With an $18,800,000 wage increase, it is ex- 
pected the current fiscal year will see a total 
deficit from subway operations of between $60,- 
000,000 and $70,000,000 

The report was said to establish within limi- 
tations of the civil service laws the principle of 
employee recognition for the purposes of col- 
lective bargaining. 


Bars Orders for Gas Heaters 


|S Spans! Union Gas Company recently an- 
nounced it would accept no more orders 
for gas heating equipment until April 1, 1947, 
because of the unprecedented demand for gas 
“space heating” and the resultant increased gas 
load. “This emergency action,” said Clifford E. 
Paige, president, “is the direct result of an 
overwhelming demand for gas heating. This 
demand is now so great that if we were to try 
to meet it the resulting load would far exceed 
our present capacity to produce gas.” 

Mr. Paige indicated that to keep pace with 
the sharply rising demand for gas the com- 
pany had completed in 1945-46 more than $5,- 
000,000 worth of its gas production expansion 
program. Even this, however, he said, is not 
enough and still further additions to the pro- 
ductive capacity “must be made and they are 
in process.” He added: 

“Because of the difficulties in obtaining ma- 
terials and supplies we cannot make any further 
additions to our plant capacity in time for next 
winter’s peak usage.’ 


e 
Oklahoma 


to industry, REA codperatives, cities, and 


Plans Aggressive Campaign 


HE Grand River Dam Authority, which 
took over the huge Pensacola hydroelectric 
project from the Federal government on 
September Ist, plans an aggressive sales cam- 
paign to increase use of electric power in 
northeastern Oklahoma, France Paris, general 
manager, has announced. 
At present, Paris said, less than half of the 
project’s firm power potential is going directly 


other consumers. The remainder, surplus so 
far, is being sold to public utilities. 

One of the major markets for the project’s 
surplus power, he said, is in small industry and 
in recreational developments around Grand 
lake itself, 

The GRDA itself is negotiating for the 
former Oklahoma Ordnance Works steam pow- 
er plant, which can be used to firm up the 
dam’s output. 


Oregon 


Power Costs Less Than TVA 


IDENTIAL customers of Northwestern 
Electric pay one-eighth less for electricity, 
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on an average, than do homes using TVA 
power, T. E. Roach, vice president and gen- 
eral manager of the company, asserted recently. 

Answering a statement by Mississippi Repre- 
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sentative John Rankin, who said that Oregon 
and Washington electric users were being over- 
charged by TVA standards, Roach declared 
that “if anyone is being overcharged, it is the 
American taxpayer, who makes up the annual 
deficit on the $800,000,000 that has been poured 
into the Tennessee valley.” 

Northwestern’s average price per kilowatt 
hour for residential service during the past 
twelve months was only 1.6 cents, as compared 
with a 1.85-cent average shown for the TVA. 

“Our region is far ahead of the Tennessee 
valley in electrical development,” he said. 
“Homes on Northwestern’s lines use twice as 
much electricity as those on TVA. Eighty per 
cent of the farms in Oregon and Washington 
have electric service as compared with only 
25.6 per cent in Tennessee, and the great bulk 
of the job here has been done by the business- 
managed electric companies.” 


> 


Traction Sale Consummated 


ow of the capital stock of the Portland 
Traction Company and assets of the inter- 
urban line to the Portland Transit Company 
was completed in San Francisco recently. 

Estes Snedecor, referee in bankruptcy, said 
that Ralph H. King, attorney for the independ- 
ent trustees of the Portland Electric Power 
Company, of which the traction company has 
been a subsidiary, confirmed by long-distance 
telephone that the final arrangements had been 
completed and that the money “is in the bank.” 

Final cash payment of $5,116,750 was made 
on the original $7,900,000 deal, $1,000,000 of 
which was for the interurban line. The Port- 
land Transit Company had put up $200,000 in 
earnest money at the time of the bid and at the 
time of execution of the contract had added 
$300,000 more. 


Pennsylvania 


Commission Bars Use of Staff 


HE state public utility commission’s refusal 

to turn over its staff of expert utility ex- 
aminers to the city of Pittsburgh will not mean 
calling off the city’s campaign for lower street- 
lighting rates. 

“This means the entire burden of employing 
experts and paying them fees will be borne by 
the city, but we shall continue the case,” City 
Solicitor Anne X. Alpern said recently. 

Refusal of: the commission to provide its 


» 


specialists was received by council’s finance 
committee. John Siggins, Jr., chairman, said: 

“In formal complaints filed with the commis- 
sion, in which the commission sits as a deter- 
mining body . .. the burden of producing testi- 
mony in support of the complaint is upon the 
complainant.” 

Therefore, the city will not be able to carry 
out its plan of reducing the cost of the case 
by getting the help of the commission’s staff of 
engineers, accountants, analysts, rate specialists, 
and other public utility experts. 


South Carolina 


Co-ops Oppose Sale 


HE South Carolina Electric Codperative 
Association, at a special meeting, in Colum- 
bia recently, passed a resolution to “do every- 
thing we possibly can to prevent the sale to any 
private utility of Clark’s Hill.” 
The meeting followed an announcement by 
the Savannah River Power Company, a 
Georgia concern, that it would petition the 


* 


Federal Power Commission for the authority 
to construct a power dam at Clark’s Hill on the 
Savannah river. 

Protests from a number of South Carolina 
political and Clark’s Hill authority leaders 
followed the announcement. The South Caro- 
lina Electric Codperative group, representing 
22 operating codperatives in the state, said that 
they would fight to keep the project under 
government construction. 


Wisconsin 


Electric Rates Cut 


EDUCTION of electric rates that will mean an 

annual saving of $76,254 for 27,175 Madi- 

son Gas & Electric Company customers was 

authorized recently by the state public service 
commission, effective September 3rd. 
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The move came at the suggestion of the com- 
mission, which analyzed the firm’s rate struc- 
ture and suggested the rate reduction. The 
breakdown shows a reduction of $51,131.24 for 
23,174 residential customers; $1,964.84 for 859 
farm service customers; and $23,157.96 for 
3,142 commercial customers. 


444 





its ac 
the p 
elects 
miss¢ 
want 


The Latest 
Utility Rulings 


Investment Banking Company Owning Gas 
Stock Not a Gas Company 


N investment banking company’s ap- 

plication for an order authorizing 

its acquisition, as an underwriter, and for 

the purpose of resale, of securities of gas, 

electrical, or water corporations was dis- 

missed by the Missouri commission for 
want of jurisdiction. 

Several years ago the applicant had 
helped organize some utility companies. 
Its compensation consisted of common 
stock of such companies, which the ap- 
plicant has retained as an investment. As 
a result it now owns a majority of the 
issued and outstanding common stock of 
agas company. A query had been raised 
as to whether or not the investment bank- 
ing house was also a “gas corporation” 
within the meaning of germane statutes 
by virtue of this stock ownership. For 
this reason, the company found that it 
was not acceptable as an underwriter of 
utility stock issues in the absence of 
commission authorization. 

St. Joseph Light & Power Company 
was proposing to make an offer to under- 
writers of first mortgage bonds, and 
Union Electric Company similarly pro- 
poses to make an offer of preferred stock. 
The applicant had been invited to become 
a member of underwriting groups formed 
to bid on such issues. Therefore, the ap- 
plicant sought the order authorizing 
such acquisition, or, in the alternative, a 
finding that it was not a gas, electrical, or 
water corporation within the meaning of 
Missouri statutes. 

The commission said that, while it is 
without authority to expound author- 
itatively any general principle of law, the 
proper discharge of its duties necessi- 
tates a determination as to whether it may 
legally act under a given law. And where 
the statute is plain, it observed, it has no 
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alternative than to follow the statute’s 
directions. 
The commission ruled: 


The portion of the statute which has 
prompted the filing of the application, and 
under which the applicant has requested an 
— of authorization, is found in subsection 

2 of § 5651 R S Mo 1939, and reads as fol- 
lows: “No such corporation (referring to a 
gas, electrical, or water corporation) shall 
directly or indirectly acquire the stock or 
bonds of any other corporation incorporated 
for, or engaged in, the same or a similar 
business . . . unless . . . authorized so to do 
by the commission.” 

In § 5578 the terms “gas corporation,” 
“electrical corporation,” and “water corpora- 
tion” are defined. It is clear that neither the 
applicant nor Central West comes within the 
definition of a water corporation or electrical 
corporation. The definition of a “gas cor- 
poration” is as follows: “The term ‘gas cor- 
poration,’ when used in this chapter, includes 
every corporation, company, association, joint 
stock company or association, partnership 
and person, their lessees, trustees, or receiv- 
ers appointed by any court whatsoever, own- 
ing, operating, controlling, or managing any 
gas plant operating for public use under privi- 
lege, license, or franchise now or hereafter 
granted by the state or any political sub- 
division, county, or municipality thereof.” 

The plain language of the statute quite 
clearly excludes the applicant from the term 
“gas corporation” as defined. Only by stretch- 
ing the scope of the definition beyond the 
words actually used may one argue that a 
gas corporation is one which indirectly owns, 
operates, controls, or manages any gas plant. 
If the legislature had intended such meaning, 
it undoubtedly would have inserted the word 
“indirectly.” 


Giving effect, therefore, to the statu- 
tory definitions which govern jurisdic- 
tion, the commission held that it was with- 
out jurisdiction to authorize the invest- 
ment banking house, as such, to acquire 
the securities of a gas, electrical, or water 
corporation. Re Stern Bros. & Co. (Case 
No. 10,801). 
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Complaint against Water Service to New 
Consumers Dismissed 


CALIFORNIA Trice growers’ associa- 

tion complained of a water utility’s 

plan to serve new consumers and allocate 

available water according to growers’ 

past needs. The rice growers feared that 

the new service would result in their hav- 
ing an inadequate water supply. 

The state commission dismissed the 

complaint on the principle that a water 


utility has a responsible duty to allocate 
its water supply upon as reasonable and 
fair a basis as possible. Allocation ac- 
cording to past needs was considered con- 
sistent with state policy in regard to con- 
servation of water resources. Yolo 
County Rice Growers Asso. v. Clear Lake 
Water Co. (Decision No. 39058, Case 
Nos. 4826, 4684). 


e 


Prudent Investment Rate Base Fixed 


HE prudent investment theory of 
rate making has been adopted by the 
Louisiana commission in an electric rate 


case. 

The commission departed from the 
fair value theory in view of the Supreme 
Court decision in the Hope Natural Gas 
Company Case leaving commissions free 
to build the rate regulation process on 
prudent investment as far as the Federal 


Constitution is concerned. The commis- 
sion also noted that no Louisiana deci- 
sions or statutes direct the use of fair 
value. 

Money is prudently invested, said the 
commission, even though it is in excess 
of the original cost of property pur- 
chased, if the excess was paid as the re- 
sult of arm’s-length bargaining between 
nonassociated buyer and seller, if the ex- 
cess was necessary for integration of 
property, and if the purchase would rea- 
sonably result in public benefit. The 
commission said: 

This integration cost or excess of purchase 
price over original cost termed in prescribed 
system of accounts as “Utility Plant Acquisi- 
tion Adjustments” should remain a part of 
the prudent investment during the life of 
the physical property to which it was ap- 
plied, and its extinguishment from the in- 
vestment when and if required by the com- 
mission, should be accomplished by amorti- 
zation through annual charges to Operating 
Revenue Deductions during the life of the 
property remaining after the date of the 
purchase which created the excess. 

The rate base to be used in determining a 
fair return shall be the total original cost of 
the property in useful service plus the allow- 
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able amount of Utility Plant Acquisition Ad- 
justments not amortized through charges to 
Operating Revenue Deductions plus a rea- 
sonable allowance for materials and supplies 
and for cash working capital, less the amount 
of capital secured from customers as con- 
tributions and construction advances. 


Abandonment of the fair value theory, 
in the opinion of the commission, called 
for abandonment of fair value concepts 
of depreciation. The investment still 
exists and property is used and useful 
until removed from service, when it 
should be removed from the property ac- 
count at original cost and the investor 
should receive the amount of the invest- 
ment from the reserve accumulated by 
charges to operating revenue. This is 
the so-called undepreciated rate base. 

Interest rates for money change from 
time to time. Scientific progress changes 
the foreseeable useful life expectancy of 
material and equipment. Therefore, said 
the commission, any sinking fund based 
on a fixed rate and a fixed period of time 
would be unsatisfactory ; any fixed serv- 
ice life basis for straight-line deprecia- 
tion would ignore technological changes. 
The commission was of the opinion that 
both the amount of annual depreciation 
charge and size of depreciation reserve 
should be determined by the exercise of 
judgment and should be examined 
periodically. 

Legal title to the money collected to 
cover depreciation is held by the utility. 
Customers have an equitable interest in 
the reserve, and some of the elements of a 
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trust apply. The customer, it was held, is 
entitled to receive whatever interest can 
be earned by judicious use of the money. 
This interest should be applied as a de- 


duction from allowable net operating rev- 
enue. Louisiana Pub. Service Commis- 
sion v. Louisiana Power & Light Co. 
(Docket No. 4271, Order No. 4346). 


= 
Rate Order under Natural Gas Act Upheld 


HE Interstate Natural Gas Com- 

pany, Inc., unsuccessfully sought to 
overturn the order of the Federal Power 
Commission in Re Interstate Natural Gas 
Co. (1943) Opinion No.91,48 PUR(NS) 
267, fixing rates for natural gas sold to 
pipe-line companies. The company in- 
sisted that the rates were not within the 
jurisdiction of the commission and that 
the order was confiscatory. 

The commission was held to be correct 
in its position that the order must be 
viewed in its entirety and that it is not 
the theory but the impact of a rate order 
which counts. If the total effect of the 
rate order is not unjust and unreasonable, 
said the court, judicial inquiry ends. The 
commission had pointed to the admitted 
fact that rate schedules as a whole estab- 
lished by the order were producing a 6.5 
per cent return on the rate base. The 
commission had invoked the “settled prin- 
ciple” that the rate order must be viewed 


not piecemeal but viewed in its entirety. 
On the jurisdictional point the court 
said that there was no doubt that the sales 
in question were within the purview of 
the act since they were sales in interstate 
commerce, and the gas was sold for re- 
sale for ultimate public consumption. 
This being so, the exception of produc- 
ing and gathering facilities would not ap- 
ly. 
. alien Waller, in a dissenting opinion, 
declared that there was no sale in inter- 
state commerce as defined by the Natural 
Gas Act, although the sale was made with 
knowledge that the gas was intended to 
be transported and sold by its purchaser 
in interstate commerce. There was no 
contract of sale made in Louisiana with 
delivery of the commodity to be made in 
other states. The sale was made and title 
passed in Louisiana. /nterstate Nat. Gas 
Co., Inc. v. Federal Power Commission 
et al. (No. 10701). 


e 


Depreciation Fund Earns Income, 


A= of Central Missouri Tele- 
phone Company for modification of 
the order of the Missouri commission, in 
62 PUR(NS) 129, requiring a credit for 
earnings of the depreciation fund was 
dismissed by the Missouri commission. 
This order, among other things, required 
that in rate making income should be de- 
termined on depreciation funds and ap- 
plied in reduction in annual charges to 
operating income. For this purpose such 
income was to be computed at 3 per cent 
of the principal amount of the fund. 
The telephone company argued that its 
depreciation reserve was represented by 
special cash deposits, working funds, 
and materials and supplies. It urged that 
no earnings had accrued upon the fund. 
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The commission, however, pointed out 
that materials and supplies and working 
capital are elements considered in arriv- 
ing at a rate base upon which the com- 
pany earns a return. 

Moreover, the Central Missouri Com- 
pany had not attempted to maintain a 
segregated depreciation fund; all cash 
received was deposited in the same bank 
account and used for all purposes for 
which the corporation might require cash. 
No explanation was made as to how the 
company was able to allocate all additions 
to expenditure of surplus rather than 
the expenditure of depreciation fund. 

The commission noted that in fixing 
the 3 per cent rate it had taken into con- 
sideration the fact that utilities at times 
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varying with economic conditions are not 
able to invest depreciation funds in in- 


come-producing assets. Re Central Mis- 
souri Teleph, Co. (Case No. 10,723). 


e 


Note Issues to Bank Exempted from Competitive Bidding 


N application of the Washington Gas 

Light Company for authority to is- 

sue $8,000,000 of its notes to four com- 

mercial banks was approved by the Dis- 
trict commission, 

Exempiton from the competitive-bid- 
ding rule was granted. 

The notes are to be issued from time 
to time under the terms of a credit agree- 
ment, 

They are to bear interest at the 
rate of 2 per cent per annum. They will 
mature serially. Prepayment may be 
made but the company is to pay a 
premium which will result in a yield basis 
for the period intervening between the 
date of prepayment and the stated date of 


maturity of 14 per cent, but in no event 
shall a premium exceed 2} per cent of 
principle amount of a note so prepaid. 

Extensions of time for borrowing are 
to be granted upon payment of commit- 
ment fees. The arrangement permits the 
company to draw down funds when they 
are actually needed in the amounts re- 
quired from time to time. The company 
may elect to borrow less than the aggre- 
gate amount available to it in the event 
its actual construction requirements are 
less than its present estimate of such re- 
quirements. Re Washington Gas Light 
Co. (PUC No. 2424/15, Formal Case 
No. 357, Opinion and Order, Order No. 
3063). 


2 


Other Important Rulings 


A TERRITORIAL agreement under which 
a municipal electric utility sought 
to escape its obligation to serve was con- 
sidered by the Wisconsin commission as 
perhaps desirable and binding between 
its parties but virtually ineffective as a 
limitation on commission jurisdiction to 
require that reasonably adequate service 
be rendered. Re City of Wisconsin 
Rapids (2-U-2167).. 


The Utah commission approved a 
motor carrier’s request for authority to 
operate intrastate where a consideration 
of such factors as the need for the pro- 
posed service, the physical and financial 
ability of the applicant, his willingness to 
comply with commission regulations, and 
the condition of the highways to be 
traveled upon, indicated that authoriza- 
tion would be to the best interests of the 
people of the state and the area to be 
served. Re Dooley (Case No. 2997). 


Increased rates for the transportation 
of logs by common and contract motor 
carrier were authorized by the Washing- 
ton department where it was found that 
existing minimum rates would afford a 
fair return to the haulers only if they op- 
erated illegally by hauling loads in ex- 
cess of the legal weight limit. Re Jn- 
creased Rates for Logs (Cause No. T- 
7994). 


The objections of a competing motor 
carrier to the transfer of the certificate 
of a sight-seeing bus company were over- 
ruled by the Colorado commission, which 
decided that mere nonuse is insufficient 
evidence of an abandonment of operating 
authority and that the purchase price of 
a certificate is not excessive where antici- 
pated business greatly exceeds past de- 
mands for service. Re Barcroft (Appli- 
cation No. 7389-Transfer, Decision No. 
26283). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, will be 
published in full or abstracted in Public Utilities Reports. 
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RE NORTHERN STATES POWER CO. 


FEDERAL POWER COMMISSION 


Re Northern States Power Company 


Opinion No. 138 
July 3, 1946 


Ca of accounting proposals of power company 
and of Commission staff; order entered directing disposi- 
tion of amounts classified in adjustment accounts. 


Accounting, § 3 — Authority of Federal Power Commission — Uniform accounts. 


1. The accounting authority of the Federal Power Commission under § 301 
of the Federal Power Act, 16 USCA § 825, supplemented by other pro- 
visions of the act, is comprehensive and extends to the basic books of ac- 
counts of public utilities and licensees, p. 259. 


Accounting, § 6 — Uniform system — Fundamental books of account — Supple- 


mentary accounts. 


2. A power company subject to the jurisdiction of the Federal Power 
Commission is required to reflect entries prescribed by Commission order 
on its fundamental corporate books of account, and any failure to do so is 
a violation thereof, although public utilities and licensees may keep neces- 
sary and appropriate supplementary and memorandum accounts as well 
as subdivisions of the accounts prescribed in the Commission’s uniform 
system, provided that the integrity of the uniform system is not impaired, 


p. 259 


By the Commission: Northern 
States Power Company, a corporation 
organized and existing under and by 
virtue of the laws of Minnesota, on 
April 16, 1946, filed an application re- 
questing our approval of certain ac- 
counting entries disposing of amounts 
classified in Plant Acquisition Adjust- 
ments (Account 100.5 items) and 
Plant Adjustments (Account 107 
items). The company’s application 
is an outgrowth of the order of this 
Commission prescribing a Uniform 
System of Accounts for Public Utili- 
ties and Licensees which became ef- 
fective January 1, 1937. Electric 
Plant Instruction 2—D of the system of 
accounts requires the reclassification 


[17] 
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of the electric plant of public utilities 
and licensees and the submission to the 
Commission of adjusting journal en- 
tries necessary to reflect the reclassifi- 
cation. 

In accordance with these require- 
ments, Northern States Power Com- 
pany submitted on July 1, 1940, a 
reclassification of its electric plant ac- 
counts. Subsequently several amend- 
ments thereto were filed. 

The staff of the Commission made 
a field examination of the company’s 
reclassification studies and amend- 
ments thereto and, in addition re- 
viewed the changes in plant account 
from January 1, 1937, to December 
31, 1944. 


64 PUR(NS) 





FEDERAL POWER COMMISSION 


During the course of the field ex- 
amination and after completion there- 
of, several conferences were held with 
company representatives for the pur- 
pose of discussing the adjustments 
proposed by the staff to the compa- 
ny’s studies. As a result of such con- 
ferences, Northern States Power Com- 
pany, on January 14, 1946, filed sup- 
plementary reclassification studies as 
of December 31, 1944, which reflected 
all of the adjustments proposed by the 
Commission’s staff. As a result of 
further conferences, the company filed 
a proposed plan of disposition of the 
adjustment amounts. 

As of December 31, 1944, the 
amount of Plant Acquisition Adjust- 


ments (Account 100.5 items) remain- 
ing for disposition aggregate $23,045,. 
255.92, all of which represent an ex- 
cess of system or arm’s-length cost 
over the estimated original cost of the 
properties at dates of acquisition. 
The company proposes to dispose of 
this amount by charging $21,646,- 
056.87 to “Reserve for Possible Ad- 
justment of Utility Plant Accounts 
and Other Balance Sheet Accounts” 
and $1,399,199.05 to “Paid in Sur- 
plus.” 

The amount of plant adjustments 
(Account 107 items) remaining for 
disposition at December 31, 1944, is 
$8,753,460.73 and the disposition 


proposed is as follows: 


“To Reserve for Possible Adjustments of Utility Plant Accounts and Other 


Balance Sheet Accounts :” 


Profit and discount on securities issued to associated companies 


$6,620,156.30 


Estimated profit in engineering, supervision and legal fees, paid associated 


companies 


Discount and expense on bonds of predecessor companies .... 
Duplicate interest during construction capitalized 

Overheads, interest, and taxes on idle lands 

Overheads included in recorded cost of acquired property 


Premium and interest on bonds called 


Payments to telephone companies for changes to meet Northern States Power 


Company construction standards 


Debt discount and expense ............++46. 


eee ee eeeeee Peers eeeeseeeee 


2,965,937.48 
522,748.58 
147,240.89 
95,395.25 
95,600.37 
33,475.00 


107,453.01 
58,371.87 


Discount on capital stock issued in acquiring properties 


Rate case expenses erroneously capitalized 


Preliminary survey and investigation charges ..........cecccccessscees aasie 
Expenses erroneously included in Organization account 


Miscellaneous adjustments ..... pasesseceess 


Sub-total 
Less: 


102,986.67 
11,100,546.87 


Excess of recorded retirements of gas and_ transportation 
properties, disposed of since January 1, 1937, over staff’s 


adjusted original cost thereof 


Excess of recorded retirements of acquired properties over 


staff’s adjusted original cost thereof 


2,278,322.00  3,246,603.74 


$7,853,943.13 








1 This includes $21,071,900.88 excess over 
original cost applicable to several departments 
(electric, gas, water, etc.) of the utility, but 
inasmuch as a satisfactory allocation of the 
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excess to departments could not be made, the 
company has elected to dispose of the amount 
as a whole without the necessity of segrega- 
tion by departments. 
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To Other Balance Sheet Accounts: 


To Account 250, Reserve for Depreciation (representing unrecorded retire- 


ments, salvage, removal cost, etc.) 


$215,305.57 


To Account 111.2, Advances to Associated Companies 


To Account 131, Materials and Supplies 


To Account 142, Preliminary Survey and Investigation Charges 
To Account 212, Advances from Associated Companies 


To Account 265, Contributions in Aid of Construction 


TAB. - ccc 


(36,759.12 
899,517.60 


Total Account 107 items remaining as of December 31, 1944 ..... Ssecvecesues 


In the period from January 1, 1937, 
to December 31, 1944, Account 100.5 
items were decreased a net amount of 
$2,764, 199.04, and likewise Account 
107 items decreased $26,331,792.82. 
Certain of these decreases occurred 
in connection with proceedings before 
the Securities and Exchange Commis- 
sion involving a recapitalization of the 
company, others having the effect of 
dispositions represent the reversal of 
appraisal write-ups recorded in the 
plant control accounts and other mis- 
cellaneous credits resulting from the 
sale of properties, etc. As the result 
of these adjustments, the company’s 
Earned Surplus Account was com- 
pletely exhausted. We have examined 
the dispositions and credits to the 
Plant Acquisition Adjustment Ac- 
count and the Plant Adjustment Ac- 
count and are of the opinion that there 
is no occasion to require Northern 
States Power Company to reclassify 
such amounts and order their dispo- 
sition herein. 


The “Reserve for Possible Adjust- 
ments to Utility Plant Accounts and 
Other Balance Sheet Accounts” and 
“Paid-in Surplus” are to be created 
as the outgrowth of proceedings be- 
fore the Securities and Exchange Com- 
mission in the Amended Plan for 
Liquidation and Dissolution of North- 
ern States Power Company (Dela- 
ware), parent of applicant. The plan 
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was approved by that Commission in 
its order of October 31, 1945, (see 
[1945] 62 PUR(NS) 443), and in 
such order the Commission required 
that no charges other than those spec- 
ified in the Amended Plan be made 
to the above-mentioned reserve ac- 
count, and that no charges shall be 
made to the “Paid-in Surplus” with- 
out prior approval of that Commis- 
sion. The adjustments to be disposed 
of to such reserve account and to 
“Paid-in Surplus” detailed above, may 
be summarized as follows: 


Reserve for Possible Adjust- 
ments of Utility Plant Ac- 
counts and Other Balance 
Sheet Accounts 

PU Sh. SOI oc ccececensses 


1,399, 199.05 
$30,899, 199.05 

The Public Service Commission of 
North Dakota has stated that the dis- 
positions proposed by the company 
meet with its approval. 

[1, 2] In its application for our ap- 
proval of the disposition plan, the 
company incorporates the following 
reservation : 

“The result of the foregoing plan 
of disposition is a substantial contri- 
bution by the company’s present stock- 
holders, no part of which has been 
recovered by them or by the company 
through earnings or otherwise. Ac- 
cordingly the above proposal, and the 
accounting entries to give effect there- 
to, are submitted for the sole purpose 
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of meeting the accounting require- 
ments of such Uniform System of Ac- 
counts prescribed by the Federal Pow- 
er Commission as interpreted by the 
Commission, without recognizing or 
admitting the necessity or propriety of 
such accounting entries for any other 
purpose whatsoever, and such ac- 
counting entries, when made, shall not 
be construed as recognizing, admit- 
ting, effecting, affecting or establish- 
ing any value or values of the prop- 
erty of the company for rate making 
or any other purpose whatsoever, and 
are not regarded by the company as in 
any manner changing or affecting the 
value or values of such property as 
presently reflected on the books of the 
company or otherwise; and this reser- 
vation includes but is not limited to 
the right of the company at any time 
thereafter to maintain such Plant Ac- 
quisition Adjustments on its books 
of account for purposes other than 
the accounting requirements of the 
Federal Power Commission and to 
include such Plant Acquisition Adjust- 
ments in the property of the company 
for rate-making purposes or other- 
” 

It is not clear from the above lan- 
guage whether the company, at some 
time in the future, intends to maintain 
its corporate accounts with respect to 
the plant acquisition adjustments in a 
manner different from the require- 
ments of the Uniform System of Ac- 
counts and our order in this proceed- 
ing, or if it merely entertains the de- 
sire to set up memorandum accounts 
for the purpose of keeping a record of 
the amounts which it now proposes to 
write off. By reason of this lack of 


clarity we deem it appropriate to set 
forth our views on the question which 
may be inherent in this reservation. 
Section 301(a) of the Federal Power 
Act, 16 USCA § 825(a), authorizes 
this Commission to prescribe a system 
of accounts and requires public utili- 
ties and licensees to keep their ac- 
counts, books, records, etc., in accord- 
ance therewith. Our comprehensive 
authority and jurisdiction in the mat- 
ter of accounting was settled by the 
Supreme Court in the Northwestern 
Case.* 

The question which may arise by 
reason of the language used in appli- 
cant’s reservation is whether our ac- 
counting requirements control the 
fundamental or basic corporate books 
of account of a public utility or li- 
censee. We have previously consid- 
ered this identical matter. In the 
Northwestern Case, where the utility 
maintained that the Commission’s au- 
thority was limited to the prescription 
of memorandum accounts (1940) 2 
FPC 327, 331, 36 PUR(NS) 202, 
207, we said: 

“In view of the provisions of the 
Federal Power Act and the decisions 
of the United States Supreme Court, 
there can be no doubt about our au- 
thority to require the company to keep 
general corporate and other funda- 
mental accounts and records covering 
its entire electric utility business in 
conformance with the provisions of 
our system of accounts.” 

On review of our order, the com- 
pany contended that this Commission 
did not have authority to control its 
fundamental corporate books of ac- 
count but both the circuit court of ap- 





2 Northwestern Electric Co. v. Federal 
Power Commission (1944) 321 US 119, 8&8 
L ed 596, 52 PUR(NS) 86, 64 S Ct 451. 
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See also: Pacific Power & Light Co. v. Fed- 
eral Power Commission (1944) 53 PUR(NS) 
12, 141 F2d 602. 
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peals for the ninth circuit* and the 
Supreme Court rejected that conten- 
tion. 

A review of the legislative history 
of the Federal Power Act indicates 
clearly that the Congress was fully 
cognizant of the fact that uniform and 
comprehensive accounting authority 
was not only desirable but a vital ne- 
cessity to the effective regulation of 
electric utilities.‘ It took positive 
steps to correct the abuses resulting 
from deceptive and unsound practices 
which were brought to light by the 
Federal Trade Commission’s report 
on its investigation of the public util- 
ity industry and to prevent their re- 
currence. 

If public utilities and licensees are 
permitted to reflect in their basic cor- 
porate books of account entries at va- 
riance with those required under the 
Uniform System of Accounts pre- 
scribed by this Commission, or our 
orders issued with the respect thereto, 
the way would be immediately opened 
for a return to the accounting abuses 
revealed by the Federal Trade Com- 
mission’s investigation. 

Awareness of the foregoing fact 
caused Congress to provide that our 
accounting authority be comprehensive 
and extend to the basic books of ac- 
counts of public utilities and licensees. 
This authority is set forth specifically 
in § 301 of the Federal Power Act, 
supra, and is supplemented by other 


provisions of the act, including § 302, 
16 USC9 § 825a, which deals with 
the fixing of depreciation rates and ac- 
counting for depreciation, § 305, 16 
USCA § 825d, which prohibits the 
payment of dividends from funds in- 
cludible in capital account, and the 
provisions of § 203, 16 USCA § 824 
b, dealing with consolidations and 
mergers. Frequently the most impor- 
tant question presented in consolida- 
tion and merger proceedings relates to 
possibility of introducing inflation in 
the plant accounts and the capital 
structure, and this the Commission 
would be unable to prevent if the util- 
ity’s basic corporate accounts are not 
kept according to its orders. In other 
words, if the corporate accounts in 
respect to the capital, surplus plant, 
and depreciation in particular, are not 
kept according to this Commission’s 
requirements, important provisions of 
the Federal Power Act will be rend- 
ered nullities. 

Of course, public utilities and li- 
censees may keep such other supple- 
mentary and memorandum accounts 
as well as subdivisions of the accounts 
prescribed in our uniform system, as 
may be necessary or appropriate, pro- 
vided that the integrity of our uniform 
system, an essential element in the ad- 
ministration of the Federal Power Act, 
is not impaired.° 

Therefore, Northern States Power 
Company is required to reflect the en- 





8 Northwestern Electric Co. v. Federal 
Power Commission (1943) 48 PUR(NS) 65, 
134 F2d 740. 

4Conference Report, House of Representa- 
tives, i 1903 (74th Congress, First Session) 
ea . See also Senate Report No. 621 

4th Congress, First Session) p. 53; House 
hepeet +" _ (74th Congress, First Ses- 
sion) pp. 30 ; 79 Sn cagoony ae p. 
10574-10575 ; A Hearings on H. 5423 
(74th Congress, First ~y fe 5170. 2171. 

5The court of appeals for District of 
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Columbia in Arkansas Power & oa Co. v. 
Federal Power Commission (1946) — US 
App DC —, 64 PUR(NS) 193, — F2d —, 
reversed the decision of the district court 


, (1945) 61 PUR(NS) 474, 60 F Supp 907, 


which dismissed the case on the holding that 
the question—whether or not the basic cor- 
porate accounts of the Arkansas Company 
must be kept in accordance with the pro- 
visions of our system of accounts. The court 
held that the district court should decide that 
question, 
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tries prescribed by our order herein on 
its fundamental corporate books of 
account, and we will consider any fail- 
ure to do so a violation thereof. 

An order will be entered in accord- 
ance with this opinion. 


ORDER 


Upon consideration of the compa- 
ny’s proposal and the staff’s investiga- 
tion of the matter, as more fully de- 
scribed in Opinion No. 138, which is 
made a part hereof by reference, the 
Commission finds that: 

(1) The proposed disposition of 
amounts classified in Utility Plant Ac- 
quisition Adjustments (Account 100.5 
items) and Utility Plant Adjustments 
(Account 107 items), as hereinbefore 
described, are reasonable and appro- 
priate for the purposes of the Federal 
Power Act. 

(2) It is reasonable and appropri- 
ate for the purposes of the act that the 
company prepare and submit a revised 
statement “F” of its reclassification 
studies as of January 1, 1937; and 

The Commission orders that: 

(A) The company dispose of the 
$23,045,255.92 included in the Util- 
ity Plant Acquisition Adjustment Ac- 
count (Account 100.5 items) by 
charging $21,646,056.87 thereof to 
“Reserve for Possible Adjustments of 
Utility Plant Accounts and Other Bal- 
ance Sheet Accounts” and $1,399,- 
199.05 to “Paid In Surplus.” 


(B) The company dispose of $8,- 
753, 460.73 included in the Utility 
Plant Adjustment Account (Account 
107 items) by charging $7,853,. 
943.13 to “Reserve for Possible Ad- 
justments of Utility Plant Accounts 
and Other Balance Sheet Accounts” 
and the balance to the following ac- 
counts in the amount shown: 


Account 111.2, Advances to Asso- 
ciated Companies 
Account 131, Materials and Sup- 
(371.86) 
621,007.00 
(2,549.47) 


215,305.57 


es 

Account 142, Preliminary Survey 
and Investigation Charges .... 

Account 212, Advances 
Associated Companies 

Account 250, Reserve for Depre- 
ciation 

Account 265, Contributions in 
Aid of Construction 


Total 


(C) The company prepare and sub- 
mit on or before December 31, 1946, 
a revised Statement “F” of its re- 
classification studies as of January 1, 
1937. 

(D) The company submit certified 
copies of the entries effecting the dis- 
positions herein approved within sixty 
days from the date of this order. 

(E) The provisions of this order 
are not to be construed as dispensing 
with the requirements of the Public 
Utility Holding Company Act of 
1935, or the rules, regulations, and 
orders issued by the Securities and 
Exchange Commission. 
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FEDERAL POWER COMMISSION 


Re The Central Nebraska Public Power & 


Irrigation District 


Opinion No. 136, Project No. 1417 
July 12, 1946 


PPLICATION by state power district for exemption from pay- 
1 \ ment of annual charges under Federal Power Commission 
license for power project; dented. 


Return, § 2 — Definition of profit — Municipal profit under Federal Power Act. 
1. A profit results if, for a given period, revenues exceed properly allocated 
costs; and nothing in the legislative history of the exemption clause of 
§ 10(e) of the Federal Power Act, 16 USCA § 803(e), shows that Con- 
gress intended a concept of municipal profit differing in any respect from 
that generally accepted, p. 265. 


Water, § 20.4 — Licensed power project — Annual charge — State utilities — 
Profit. 
2. The provision in § 10(e) of the Federal Power Act, 16 USCA § 803(e), 
for exemption from annual charges under a power project license, in the 
case of sales of power by an agency of a state to the extent that power is 
sold without profit, does not exempt sales with profit, p. 265. 


Water, § 20.4 — Licensed power project — Exemption from annual charges — 
State power district — Profit. 

3. A power district is not exempted from paying annual charges under a 
power project license, pursuant to § 10(e) of the Federal Power Act, 16 
USCA § 803(e), on the theory that since it acts as an agency of the state 
it cannot make a profit; the doctrine that because a municipal power sys- 
tem is conducted for the public benefit there can be no public profit is a 
confusion of the terms “public benefit” and “public profit,” p. 266. 


Statutes, § 17 — Construction. 
4. A legislative body is presumed to have used no superfluous words in a 
statute, and a Commission interpreting a statute is required to give effect 
to every clause and part of the statute, p. 267. 


Water, § 20.4 — Licensed power project — Exemption from annual charges — 
State power district — Profit used for additions. 
5. A conclusion that a state power district claiming exemption from annual 
charges under a lower license, pursuant to § 10(e) of the Federal Power 
Act, 16 USCA § 803(e), is a profit-making enterprise is found in authori- 
zation for construction of additions and extensions out of excess revenues, 
in view of the rule that construction of extensions from revenues is a use 
of profits, p. 267. 
Expenses, § 33 — Repayment of capital investment — State power district. 
6. Repayment of capital investment of a state power district is not an ex- 
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pense of producing power which the district sells; as a matter of funda- 
mental principle such repayment of capital investment can be made only 
from profits, p. 268. 


Accounting, § 6 — Uniform system — Application to public district. 

7. Agencies of the United States engaged in the generation and sale of 
electric energy for ultimate distribution to the public are required by § 303 
of the Federal Power Act, 16 USCA § 825b, to conform to accounting re- 
quirements for licensees and public utilities as prescribed by the Federal 
Power Commission ; and although these Federal agencies are not licensees 
under the act, there is no difference in the accounting treatment of their 
costs, revenues and expenses, and the treatment prescribed for public utility 
companies and licensees, particularly in so far as concerns the determina- 
tion of net income, p. 368. 


Water, § 20.4 — Licensed power project — Exemption from annual charges — 
State power district — Profit on power resold. 


8. A state power project is not entitled to exemption from annual charges, 
under § 10(e) of the Federal Power Act, 16 USCA § 803(e), on sales of 
power for resale without a showing that the power is resold to the con- 
suming public without profit, even though the district may show that it has 
not earned a net income or profit, p. 269. 


Water, § 20.4 — Licensed power project — Exemption from annual charges — 
State power district — Power sale for municipal use. 

9. A state power district is not entitled to exemption from annual charges, 
under § 10(e) of the Federal Power Act, 16 USCA § 803(e) on the 
ground that, since it is authorized to sell power, sales which it makes to 
other parties either for resale or for use constitute a “municipal use” with- 
in the contemplation of the second part of the exemption clause of § 10(e), 
p. 269. 


Water, § 20.4 — Licensed power project — Exemption from annual charges — 
State power district. 


10. A state power district is not entitled to exemption from annual charges, 
under § 10(e) of the Federal Power Act, 16 USCA § 803(e), where it 
has not shown that any power from its project has been sold “to the pub- 
lic without profit” and has not shown that it used any of the power “for 
state or municipal purposes,” p. 269. 


(Oxps, Chairman, and Sacuse, Commissioner, dissent.) 
- 


By the Commission: The Central 
Nebraska Public Power and Irriga- 


the power generated at that project 
was sold to the public without profit, 


tion District has applied for exemption 
from payment for 1942 and 1943 of 
annual charges due under the Federal 
Power Commission license for its 
Kingsley Project on the Platte river 
and its tributaries in Nebraska*upon 
the grounds, among others, (1) that 
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and (2) that the power was used for 
municipal purposes. Under § 10(e) 
of the Federal Power Act, 16 USCA 
§ 803(¢), where a municipal licensee 
shows that the power was sold to the 
public without profit or that it used 
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the power for municipal purposes, the 
exemption should be granted." 

The facts, as agreed upon, show 
that District is operated jointly with 
Loup River Public Power District and 
Platte Valley Public Power and Irri- 
gation District (both licensees under 
the Federal Power Act). Most of 
the electric energy generated at the 
three plants is disposed of through a 
noncorporate agency called “Ne- 
braska Public Power System” (“Sys- 
tem”). An operating agreement en- 
tered into by the three Districts pro- 
vides for interconnection of the three 
power plants, pooling of the electric 
energy generated and its sale by Sys- 
tem. After payment of its own 
operating expenses System distributes 
the revenues to the three Districts in 
accordance with prescribed formulae. 
In 1942 and 1943, the years covered 
by the claims for exemption, System 
sold power to Consumers Public Pow- 
er District, North Loup District, vari- 
ous rural public power districts, co- 
Operatives, municipalities, and Ne- 
braska Power Company ; all these pur- 
chases being for purpose of resale. 
System also sold a relatively small 


amount of power to a number of de- 
fense plants. As a result of these 
operations, District reported as net in- 
come for 1942 the amount of $106,- 
320.01 after payment of operating ex- 
penses, depreciation, and all income 
charges, including interest on its fund- 
ed debt. For 1943, it reported a net 
income above expenses of $263,905.- 
53.8 District did not show any sales 
at or below cost during either year. 
[1, 2] While the Federal Power 
Act authorizes exemption to the ex- 
tent that power generated by a mu- 
nicipal licensee is sold to the public 
without profit, the act does not define 
what is meant by the sale of power 
“without profit.” According to uni- 
versal understanding of the meaning 
of the words, there is a profit if, for a 
given period, the revenues exceed the 
properly allocated costs. Providence 
Rubber Co. v. Goodyear (1870) 9 
Wall (76 US) 788, 804, 19 L ed 566. 
Nothing in the legislative history of 
the exemption clause of § 10(e) shows 
that Congress intended a concept of 
municipal profit differing in any re- 
spect from that generally accepted.* 
The fact that Congress allowed the 





“That the licensee 
shall pay to the United States reasonable an- 
nual charges in an amount to be fixed by the 
Commission for the purpose of reimbursing 
the United States for the costs of the admin- 
istration of this Part Provided fur- 
ther, That licenses for the development, trans- 
mission, or distribution of power by states or 
municipalities shall be issued and enjoyed 
without charge to the extent such power is 
sold to the public without profit or is used 
by such state’ or municipality for state or 
municipal purposes, except that as to projects 
constructed or to be constructed by states or 
municipalities primarily designed to provide 
or improve navigation, licenses therefor shall 
be issued without charge; . . . but in no 
case shall a license be issued free of charge 
for the development and utilization of power 
created by any government dam and that the 
amount charged therefor in any license shall 


1 Section 10(e) Le: 
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be such | as determined by the Commission. 


2 We accept licensee’s statement of revenues 
and expenses for present purposes but re- 
serve the right to make a more thorough 
study, if that should be necessary, when such 

accounts become pertinent for other purposes. 

8 The legislative history of § 10(e) is quite 
extensive, and the particular provision we are 
here concerned with was incorporated into 
H. R. 3184 (subsequently enacted as the Fed- 
eral Water Power Act of 1920) as Senate 
Amendment No. 37 and was accepted by the 
House conferees without discussion, House 
Report 910, 66th Congress, 2d Session (1920). 
Chairman Esch of the House conferees report- 
ed that under the bill “no charge is levied 
upon a municipality or any other govern- 
mental agency or the state itself for power 
developed by dams constructed by such state 
or municipality, and when the power is for 
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exemption on sales to the public only 
“to the extent” that power is sold 
without profit shows that on sales 
“with profit” the exemption cannot be 
granted. 

[3] The District seeks to wrap it- 
self in the cloak of governmental im- 
munity by claiming that, since it is 
acting as an agency of the state of 
Nebraska, it cannot make a profit. 
This strange and novel doctrine that, 
because a municipal power system is 
conducted for the public benefit, there 
can be no public profit, is an obvious 
confusion of the terms “public bene- 
fit” and “public profit.” There is no 
inherent prohibition against an enter- 
prise conducted for the public benefit 
earning a profit. When a power plant 
is constructed and operated by a pub- 
lic agency, we assume that there will 
be a public benefit. The question 
which we must consider, however, is 
whether from its power operations 
there is “profit” within the statutory 
exemption clause. 

As the United States Supreme 
Court reminded the state of New 
York recently: 

“When a state enters the market 
place seeking customers it divests it- 
self of its quasi sovereignty pro tanto, 
and takes on the character of a trader, 
so far, at least, as the taxing power of 
the Federal government is concerned. 
New York v. United States (1946) 
— US —, 90 L ed —, 66 S Ct 310, 
313.” 

The fallacy of District’s contention 


is evident from an examination of the 
laws governing and results flowing 
from its own operations and from an 
examination of basic principles relat- 
ing to municipal operations generally, 
District tries to bolster its argument 
that as a public agency it cannot make 
a profit by citation to its Enabling 
Act * wherein it is limited in the use of 
its power revenues to payment of 
operating expenses, retirement of in- 
debtedness for power facilities, and 
construction of extensions of those 
facilities. This limitation is also 
recognized in the operating agreement 
with the other two Nebraska districts 
(Loup River District and Platte Val- 
ley District) and in the trust inden- 
ture securing the loan of some $21,- 
590,000 from the United States. We 
are aware that while District earned 
excess income during both 1942 and 
1943 it did not actually retire any 
bonds during either year, merely set- 
ting such excess income aside for fu- 
ture bond redemption or for other 
purposes. 

The limitation which the Nebraska 
law places on the disposition of profits, 
or on use of income above operating 
expenses, does not establish that a 
public power district organized there- 
under cannot make a profit. On the 
contrary, District’s Enabling Act 
clearly contemplates that the public 
power districts therein authorized 
should be profit-making governmental 
enterprises in the ordinary sense of 
the term. Section 70-713 of that act 





public utility purposes and not sold for profit. 
The only source of the charge would be upon 
the agency, private in its character, which 
furnished power to public utilities or for its 
own use.” (59 Cong. Rec. 6524, 66th Cong. 
2d Sess.) In the same debates Congressman 
Lee of Georgia (commenting on Amendment 
No. 37) said that “no charges are made for 
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licenses to these agencies in so far as the 
power developed is sold to the public with- 
out profit or is used for state or municipal 
purposes.” (59 Cong. Rec. 6527, 66th Cong. 
2d Sess.) 

4Nebr. Comp. Stat. Supp. (1941) Chap 70, 
Art 7, as amended by Laws of 1943, Chaps 
145 and 146. 
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requires that the electric power rates 
shall be “so adjusted as . . . to 
confer upon . the users and 
consumers the benefits of a 
successful and profitable operation and 
conduct of the business of the district.” 
Section 70-709 dealing with the pow- 
er to borrow or incur indebtedness 
prescribes that such indebtedness 
“shall be payable solely (1) from 
revenues, income, receipts, and profits 
derived by the district from its opera- 
tion and management 

whereas § 70-712 limiting hypotheca- 
tion of property, specifically author- 
izes the pledging of “revenues, in- 
comes, receipts, or profits to secure 
the payment of indebtedness to the 
Federal government.” 

The licensing portion of the Federal 
Power Act carries many provisions 
giving state and municipal power de- 
velopments preferential treatment—a 


clear recognition by Congress of the 
public benefits to be obtained through 
public ownership of power facilities. 
But nowhere in the statute is there 
any intimation that Congress regarded 
a municipal power development as in- 


capable of earning a profit. Had the 
Congress so intended, it could easily 
have said that, regardless of profit on 
sales, all municipal licensees should 
be exempt from payment of annual 
charges. The very exemption clause 
with which we are dealing is itself 
conclusive proof that Congress con- 
sidered that sales to the public from 
municipal projects would either be 
with profit or without profit. How- 
ever much the Commission might de- 
sire to favor municipalities by reliev- 
ing them of license charges, the deci- 
sion not to do so except under specified 
conditions has already been made by 
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Congress. It remains for Congress to 
change the statute if any change is de- 
sired. 

[4] Automatic exemption from 
payment of all annual charges is pro- 
vided in another basis for exemption 
carried in § 10(e) (not involved in 
the present claims) whereby licenses 
for state or municipal projects “pri- 
marily designed to provide or improve 
navigation” shall be issued without 
charge. As we mention later, a state 
or municipality is granted an exemp- 
tion on power which it uses. If, as 
argued by District, its municipal pow- 
er sales are to the public and are al- 
ways without profit, the use exemp- 
tion and the sales exemption combined 
would give a municipal licensee auto- 
matic exemption from payment of 
annual charges and make the naviga- 
tion exemption unnecessary and super- 
fluous. But it is well settled that a 
legislative body is presumed to have 
used no superfluous words in a statute 
(Platt v. Union P. R. Co. [1879] 99 
US 48, 58, 25 L ed 424) and we are 
required to give effect to “every clause 
and part of a statute.” Ginsberg & 
Sons v. Popkin (1932) 285 US 204, 
208, 76 L ed 704, 52 S Ct 322. 


[5] Cumulative support to the con- 
clusion that District is a profit-making 
enterprise is found in the authoriza- 
tion for construction of additions and 
extensions out of excess revenues, as 
set forth in Art VI of the Operating 
Agreement with the other two dis- 
tricts, added by amendment of March 
5, 1943, and in certain provisions of 
the trust indenture. The construction 
of extensions from revenues has long 
been regarded as the use of profits. 
Grant v. Hartford, & N. H. R. Co. 
(1876) 93 US 225, 23 L ed 878. 
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[6] In effect, District would have 
us consider the repayment of its pow- 
er investment as an expense in pro- 
ducing the power which it sells.* It 
is true that a municipality is put to 
expense in building a power plant and 
that ordinarily it must raise the con- 
struction money by issuing revenue or 
tax bonds. But the construction of 
any power plant calls for an expend- 
iture of capital, whether the owner be 
a public agency, an individual, or a 
private corporation. Neither this 
Commission nor any other regulatory 
agency would allow, as part of the ex- 
pense in producing the power sold, a 
double return to investors of the cost 
of a private power plant through both 
a depreciation allowance and through 
amortization of principal. Having 
permitted this public agency to deduct 
a depreciation charge as an expense, 


there is no reason why we should also 
allow it to treat the repayment of its 
capital investment as a further and 


duplicate expense. As a matter of 
fundamental principle, such a repay- 
ment of capital investment can only 
be made from profit. 

The reduction of the indebtedness 
against the property by payment of the 
principal of the bonds outstanding out 
of earnings can only be regarded as 
profit. Newport News v. Warwick 
(1932) 159 Va 571, 166 SE 570, 
578. 


See decisions of other courts to like 
effect: Boonville v. Maltbie (1936) 
272 NY 40, 15 PUR(NS) 376, 4 
NE2d 209, 212; Carta v. Norwalk 
(1929) 108 Conn 697, 145 Atl 158, 
160; Zangerle v. Cleveland (1945) 
145 Ohio St 347, 61 NE2d 720. 

[7] Apparently some question has 
been raised in connection with the 
System of Accounts prescribed by this 
Commission for licensees and public 
utilities as to its applicability to the 
power operations of municipal licen- 
sees. A system of accounts is merely 
a means of classifying costs, receipts, 
and expenditures, and otherwise keep- 
ing orderly track of financial affairs 
connected with the operation of any 
business activity and there is little jus- 
tification for different accounting 
treatment of identical operations. The 
only modifications of the general Sys- 
tem of Accounts found necessary for 
municipal licensees are a few minor 
adaptations (not applicable to the ac- 
counts of this District nor of import- 
ance here) to make the accounts suit- 
able to the operations of the electric 
department of a municipality where 
the electric department is not synony- 
mous with the municipality. Under 
our System of Accounts, with or with- 
out the minor adaptations referred to, 
there is a distinct separation of the 
revenues and expenses in municipal 
power operations to the same degree 





5 Under paragraph A of § 11.24 of our reg- 
ulations pertaining to exemption of municipali- 
ties from the payment of annual charges, 
such a licensee may show that the revenues 
from the sale of power do not exceed the 
project operating expenses plus payment of 
interest on indebtedness. Among the items 
listed as expense deductions appears “amorti- 
zation.” That is, there may be included 
among the expense deductions the amortiza- 
tion of those amounts which for one reason 
or another have been deferred to be carried 
forward to a future period. For example, 
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operating expenses would include amortiza- 
tion of debt discount and expense, amortiza- 
tion of premium on debt, amortization of pre- 
paid rent, amortization of improvements to 
leased premises where such improvements are 
to remain upon the expiration of the lease, or 
amortization of limited term interests in lands. 
However, under no circumstances should this 
be interpreted to include the amortization of 
principal, especially as an added expense on 
top of the allowance already made for depre- 
ciation. 
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as in private power company opera- 
tions and a similar determination of 
net income. 

Furthermore, those agencies of the 
United States engaged in the genera- 
tion and sale of electric energy for ul- 
timate distribution to the public are 
required by § 303 of the act, 16 USCA 
§ 825 b, to conform to our accounting 
requirements for licensees and public 
utilities. Although these Federal 
agencies are not licensees under the 
act, there is no difference in the ac- 
counting treatment of their costs, rev- 
enues, and expenses and the treatment 
prescribed for and followed by public 
utility companies and licensees par- 
ticularly in so far as concerns the de- 
termination of net income. 

[8] There is one final aspect of the 
profit question to which we should 
refer. This concerns the profit on re- 


sales by those purchasers who did not 


buy power for their own use. As we 
have said, most of the power purchased 
from System was bought in whole- 
sale quantities for resale at retail to 
consumers. Even if District had 
shown that it had not earned a net in- 
come or profit each year, we would 
not be authorized to allow the present 
claims for exemption on its sales for 
resale without a showing that the 
power was resold to the consuming 
public without profit. Although in an 
earlier order in this case, we denied 
District’s application for exemption 
because of its failure to show that 
power was being resold without profit, 
thereby putting District on notice of 
the importance we attach to such a 
showing, the present record is devoid 
of any evidence on that point. 

[9] As a further ground for exemp- 
tion, District argues that, since it is 
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authorized to sell power, the “sales” 
which it made to other parties either 
for resale or for use constitute a “mu- 
nicipal use” within the contemplation 
of the second part of the exemption 
clause of § 10(e). Section 10(e) au- 
thorizes the exemption “to the extent” 
that power from a state or municipal 
project “is sold to the public without 
profit or is used by such state or mu- 
nicipality for state or municipal pur- 
poses.” 

If the claim of District that the 
“sale” of power, being a “municipal 
purpose,” entitles it to the exemption, 
the alternative grounds for exemp- 
tion in § 10(e) would overlap and 
conflict, for the first ground limits the 
exemption to sales to the public with- 
out profit, and the second, under Dis- 
trict’s argument, allows the exemption 
for all sales irrespective of profit. We 
cannot attribute such a purpose to the 
statute, but rather are of the opinion 
that Congress intended that the two 
grounds of exemption should be mu- 
tually exclusive and that claims for 
exemption predicated on sales of the 
energy must meet the further condi- 
tion that the power must reach the 
consumer without profit having been 
made on any sales. Moreover, the 
reference in the second ground for ex- 
emption to a use “by such state or 
municipality” clearly is a reference 
back to the state or municipal licensee 
operating the project and limits the 
exemption to instances where such 
licensee retains the power and uses it 
for its own purposes. Such retention 
and use by a municipal licensee pre- 
cludes disposition to others. 


Conclusion 


[10] We are here asked to reverse 
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the practice which has been previous- 
ly followed by the Commission, and 
no convincing reason has been ad- 
vanced to show that heretofore we 
have been in error. For the reasons 
which we have set forth at length 
above we are of the opinion that Dis- 
trict has not shown that any of the 
power from Project No. 1417 was 
sold in 1942 or 1943 “to the public 
without profit.” Nor has it shown 
that it used any of the power “for 
state or municipal purposes.” Fail- 
ing to support its claims for exemp- 
tion upon either ground, District has 
not shown that it is entitled to any ex- 
emption from payment of annual 


charges authorized in the statute. It 
is unnecessary to pass upon the other 
questions raised.® 


An appropriate order will be en- 
tered in accordance with this opinion. 

Otps, Chairman, dissenting: I 
must dissent from the majority deci- 
sion in this matter because I believe 
it places a strained interpretation upon 
§ 10(e) of the act, 16 USCA § 803 
(e). This interpretation assumes that 
Congress intended an unworkable re- 
quirement as the basis for claims by 
state and municipal licensees for ex- 
emption from the license charges 
otherwise required by the act. 

I am convinced that there is a simple 
interpretation of the language of § 10 
(e) which is entirely in accord with 
the purposes of the act. This would 
exempt Central Nebraska from pay- 


ment of annual charges for its Kings- 
ley project to the extent that the pow- 
er developed thereby is sold to con- 
sumers through agencies not operated 
for private profit. 

In taking this position I realize that 
I am departing from a line of Commis- 
sion decisions in which we have con- 
sistently held that the earning by a 
state or municipal licensee of annual 
revenues, in excess of operating ex- 
penses and fixed charges, was enough 
to subject such licensee to the same 
license charges as would be assessed 
against a private corporation operated 
for profit. I also recognize that the 
past action of the Commission appears 
in general accord with § 11.24 of its 
Rules of Practice and Regulations. 

But in this connection I would call 
attention to one case in which the 
Commission seems to have recognized 
that treatment of such excess state or 
municipal power revenues on an an- 
nual basis as profits within the mean- 
ing of § 10(e), totally ignoring its 
past or future operations, might be 
arbitrary and unworkable. I refer to 
the 1939 order in the Crisp county, 
Georgia, Case. 

The Crisp county undertaking, after 
some years of operation at a loss, had 
finally enterged in 1937 with an in- 
consequential surplus. The question 
before the Commission was whether 
this surplus rendered the county liable 
to a license charge. After trying for 
some time to reconcile the facts in this 





€In its brief in support of its applications 
for exemption, District also attacks the con- 
stitutionality of the annual charge on the 
grounds, inter alia, that Congress failed to 
prescribe a standard for fixing the charges, 
that fixing of the charge is a legislative func- 
tion which may not be delegated to an ad- 
ministrative agency and that the charge con- 
stitutes a tax on a state agency. We do not 
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consider these contentions since “it is not 
within the Commission’s province to pass upon 
the constitutionality of statutes enacted by 
Congress.” Re East Ohio Gas Co. (1939) 
1 FPC 586, 592, 28 PUR(NS) 129; Re 
Mississippi River Fuel Corp. (1940) 2 FPC 
170, 175, 34 PUR(NS) 8; cf Todd v. Se- 
curities and Exchange Commission (1943) 
137 F2d 475, 476. 
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case with its interpretation of the con- 
gressional intent, the Commission 
finally éxempted the Crisp county 
project from that year’s charges on 
the finding that: 

“The licensee has submitted satis- 
factory evidence that the power gen- 
erated by the project during the year 
ended December 31, 1937, was sold to 
the public substantially without 
profit.” 

The record shows that the Commis- 
sion recognized the impracticability of 
the requirement that, to be entitled to 
the exemption from charges purport- 
edly provided by Congress, power 
from a state or municipal project must 
be sold in such a way that the revenues 
for any single year would exactly 
cover the costs without a cent to spare. 
For it considered at some length 
amending its rule to conform with 
the finding that power “was sold to 


the public substantially without profit.” 
Recommendations were made that a 
2 per cent, or 3 per cent, or even 5 per 
cent excess might be established as 


coming within the phrase. But the 
amendment was never adopted. 

The discussion of the matter, how- 
ever, reveals the impracticability of 
the Commission’s theory of the con- 
gressional intent. Let us consider for 
a moment this question of practicabil- 
ity in terms of the case before us. 

The project of Central Nebraska is 
interconnected and operated jointly 
with the licensed projects of Loup 
River Public Power District and the 
Platte Valley Public Power and Irri- 
gation District. The joint operating 
agreement provides for the pooling 
and sale of all power generated by the 
three projects through a noncorporate 
operating agency called the Nebraska 
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Public Power System. The revenues 
received by the operating agency are 
distributed among the three districts 
in accordance with formulae prescribed 
in the joint operating agreement. In 
1942 and 1943, the years covered by 
the applications for exemption, the 
operating agency sold power to Con- 
sumers Public Power District, North 
Loup District, various rural public 
power districts, municipalities and to 
Nebraska Power Company, all of 
which purchased the power for resale. 
The operating agency also sold power 
to a number of defense plants which 
consumed the energy. As a result of 
these operations, Central Nebraska 
received a relatively small amount of 
excess revenues for the years 1942 and 
1943, after payment of expenses for 
each of those years. 

Central Nebraska, I believe, rightly 
urges that the law requires an absurd 
and impossible thing if it contemplates 
that a state or municipal agency’s 
revenues each year should exactly bal- 
ance its costs for it to be exempt from 
annual licensed project charges. In 
other words the Congress should not 
be presumed to have prescribed some- 
thing which runs counter to the sound 
conduct of the public business of sell- 
ing power. 

The District correctly points out 
that sale of power at wholesale must 
be under relatively long-term con- 
tracts. It then asks consideration of 
the hypothesis that the districts could 
plan their business program with such 
exactness for one year in advance, tak- 
ing into account all known factors, that 
they would end up the year with no 
accumulated surplus or loss. It points 
out that the slightest change in antici- 
pated water supply, a break in a canal 
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or reservoir, a breakdown in a power 
plant, or a sudden change in market 
conditions would upset all calculations 
and would throw the districts into the 
red at the end of the year. 

“Such a method of operation,” Cen- 
tral Nebraska urges, “would be abso- 
lute folly, yet it is the only method 
that these districts or any other mu- 
nicipality could follow and be exempt 
from the ‘annual charges’ under the 
law if the Commission’s interpretation 
of the law is correct that an excess in 
one year of revenues over expenses is 
a profit and that a municipality accum- 
ulating such excess sells power to the 
public at a profit.” 

“Such an interpretation,” it con- 
tinues, “places a premium on a method 
of operation that can only lead to in- 
solvency and disaster for those who 
attempt to operate under it and it 
penalizes the successful, businesslike 
operator.” 

The majority recognize that, in the 
instant case, the districts are required 
by the law under which they operate to 
return any excess revenues to the pub- 
lic either in lower rates or in better 
service. In other words, any accumu- 
lation of excess earnings can be used 
only for the benefit of the public busi- 
ness from which they are derived. 
Under such circumstances such excess 
earnings cannot be considered a profit 
as the term is understood and used in 
the business world. 

As stated by the District, Congress 
could have no motive for penalizing a 
municipality just because its receipts 
exceeded its revenues in any one year, 
when such benefits are to be returned 
to the public from whence they came, 
unless it intended that the public in 
any event should pay charges, in which 
64 PUR(NS) 


case it would not have provided for 
any exemptions. There is no ques- 
tion but that any charge assessed by 
the Commission under the circum- 
stances of this case, except to the ex- 
tent that the power is sold to the pub- 
lic through an agency operated for 
profit, will reduce by that much the 
benefit the public will derive from use 
of its resources. 

I am convinced that when Congress 
provided that such agencies should be 
exempt from charges, “to the extent 
such power is sold to the public with- 
out profit,” it intended the phrase 
“without profit” to mean “not for 
profit” rather than “not at a profit” in 
the strict accounting sense of the 
phrase. Only this interpretation is 
consistent with the assumption that 
Congress intended to a practical rather 
than an impractical thing. Only this 
interpretation is consistent with the 
purpose and context of the act itself, 
i.e., the purpose to conserve the value 
of such resources for the people and 
the context which grants a preferential 
position to state and municipal de- 
velopers to conserve that purpose. 

To hold, in the case of state or mu- 
nicipal projects, that Congress intend- 
ed to apply the concept of profit as 
“excess of revenues over expenses” 
prevailing in private enterprise, would 
be to lose sight of the very real dis- 
tinction between the purposes of pub- 
lic and private enterprise. It would 
be to treat as identical gain which 
inures to private use from private en- 
terprise created and existing only for 
profit, and a temporary gain that ac- 
crues to a state or municipal enter- 
prise to be used ultimately only for 
the benefit of the people or community 
served. 


272 





RE THE CENTRAL NEBRASKA PUBLIC POWER & IRRIG. DIST. 


As applied to privately owned enter- 
prise “profit” is the taking of gain 
from the pockets of the public and 
transferring it to the pockets of a rela- 
tively few individuals who are organ- 
ized to serve the public for the express 
purpose of reaping gain for their own 
use. Their objective is the maximum 
possible gain even though the result 
may limit the general use of the coun- 
try’s resources. 

Applied to a state or municipal un- 
dertaking operated for a public pur- 
pose, however, this concept is mean- 
ingless for, no matter how such gain 
is received, surplus from municipal or 
state operations is merely a temporary 
taking it from one pocket of the public 
to put it into the other pocket. The 


motive to divert the greatest possible 
surplus from the public, with possible 
resulting cramping of maximum use 
of the service, is entirely lacking. 


This distinction was clearly set 
forth by two of the country’s greatest 
jurists in decisions of the United 
States Supreme Court dealing with 
efforts of certain private utility com- 
panies to bring two municipal utilities 
under laws applying to private under- 
takings. 

In delivering the opinion of the 
court, sustaining the decision of the 
supreme court of Illinois holding the 
city of Springfield free from regulation 
of rates by the Illinois Commerce 
Commission, Mr. Justice Holmes 
stated in part: 

“The plaintiff's argument, shortly 
stated, is that, in selling electricity, the 
city stands like any other party en- 
gaged in a commercial enterprise, and 
that to leave it free in the matter of 
charges while the plaintiff is subject 
to the public utilities board is to deny 

[18] 
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to the plaintiff the equal protection of 
the laws. But we agree with the su- 
preme court of the state that the dif- 
ference between the two types of cor- 
poration warrants the different treat- 
ment that they have received. 

“The private corporation, whatever 
its public duties, is organized for pri- 
vate ends, and may be presumed to 
intend to make whatever profit the 
business will allow. The municipal 
corporation is allowed to go into the 
business only on the theory that there- 
by the public welfare will be subserved. 
So far as gain is an object, it is a gain 
to a public body, and must be used for 
public ends. Those who manage the 
work cannot lawfully make private 
profit their aim, as the plaintiff’s di- 
rectors not only may but must.” 
Springfield Gas & E. Co. v. Spring- 
field, 257 US 66, 66 L ed 131, PUR 
1922A 576, 577, 42 S Ct 24. 

Similarly, in Puget Sound Power 
& Light Co. v. Seattle (1934) 291 US 
619, 624, 78 L ed 1025, 54 S Ct 542, 
where the constitutionality of a gross 
revenue tax, imposed by the city of 
Seattle upon a competing private busi- 
ness, was involved, Mr. Justice Stone 
said : 

“The private corporation, whatever 
its public duties, carries on its business 
for private profit and is subject to the 
obligation, common to all, to con- 
tribute to the expense of government 
by paying taxes. The municipality, 
which is enabled to function only be- 
cause it is a tax gatherer, may acquire 
property or conduct a business in the 
interest of the public welfare, and its 
gains, if any, must be used for public 
ends.” 

In other words, regardless of the 
amount of excess revenues in any 
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given year, a state or municipality does 
not make a profit as that term is gen- 
erally understood. It may be pre- 
sumed that Congress had in mind the 
term profit as generally understood. 
Therefore, in the absence of something 
other than the use of the word profit 
it seems unlikely that Congress in- 
tended the charging of a license fee to 
states or municipalities based on the 
mere realization of annual net earn- 
ings. 

Similarly, in the use of the words, 
“sold to the public,” it may be pre- 
sumed that Congress had in mind the 
use of the phrase as generally under- 
stood, i.¢., sales to ultimate consumers. 
In other words it was directed at the 
ultimate power transaction with the 
public in cases in which the state or 
municipal licensee sold the power to 
some other distributing agency. The 
nature of the ultimate transaction with 
the public was the thing with which 
Congress was concerned, 1.e., whether 
the public was getting the full benefit 
of power created by the streams over 
which Congress had control, rather 
than whether the state or municipality 
conducted its electric operations on the 
impossible basis of having neither an- 
nual gains nor annual losses. 

If, therefore, the transaction, from 
the point of generation to the ultimate 
consumers, involves no sales for profit, 
i.e., involving the profit motive, Con- 
gress intended the licensee to enjoy 
exemption from annual charges. 
Since sales to the public by a state or 
municipality cannot be regarded as 
profit-making transactions, it follows 
that the sales (portions of the power 
generated at such state or municipal 
project) which were not intended to 
come within the exemption were 
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those, if any, made by some interven- 
ing agency operated for profit. 

This construction would disregard 
annual income and base the exemption 
solely upon whether the ultimate pow- 
er transaction with the public was 
through a profit or nonprofit making 
agency. Excluded from the exemp- 
tion would be all sales at wholesale to 
a profit making distributing agency, 
whether with or without excess earn- 
ings. Sales at wholesale to coépera- 
tives and other municipalities or states 
would enjoy the exemption—all sales 
at retail to the public would be exempt 
also. Sales at retail to the Federal 
government, state government, and 
other political subdivisions would be 
exempt also on the theory that when 
a municipality holds itself out to serve 
the public, any consumer at retail 
would come within the meaning of 


“public.” 
This construction, as already sug- 
gested, is in harmony with the pur- 


poses of the act. The Federal Power 
Act concerns itself with the conserva- 
tion and utilization of waters over 
which Congress has control, for the 
benefit of the people of the various 
states. The purpose of imposing a 
charge was to provide compensation 
to the public for the utilization of those 
waters where the public was not get- 
ting the full benefit thereof. (59th 
Cong. R. 1429-1433.) 

Where electricity is used for mu- 
nicipal purposes, the people are re- 
ceiving the benefit of the stream, and 
the purpose to be achieved in charging 
a fee is not present. This is irrespec- 
tive of whether the energy is supplied 
above or below cost. Complete ex- 
emption is provided in this case. 
Likewise, when a licensed project is 
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operated by a municipality and the 
power publicly distributed to the 
people, the people receive the benefit 
and the reason for the charge is again 
lacking. Also, if the energy were dis- 
tributed by another political subdivi- 
sion of the state or a codperative, even 
though in the operation there may 
arise a surplus—the benefit from the 
stream still enures to the people. 

However, it seems to follow that if 
a municipal licensee sells energy from 
that same stream to a private agency 
which in turn sells it to the public for 
the purpose of making a private profit 
on the sale, the purpose to be achieved 
by assessing the charge would be 
present, for the public under those 
circumstances does not get the full 
benefit of the energy created. Thus 
the underlying purpose of the act in 
making the charge would be carried 
out if the interpretation is given the 
questioned clause, “to the extent such 
power is distributed to the public 
through an agency not operating for 
profit.” 

The legislative history of § 10(e) is 
relatively scant and is of limited help 
in determining the congressional in- 
tent, in so far as the phrase “sold with- 
out profit” is concerned. So far as it 
goes, however, it supports the inter- 
pretation, set forth above, that state 
and municipal projects were to be ex- 
empt from annual charges except to 
the extent that their power is sold to 
consumers through agencies operated 
“for profit.” 

The extended debate on a Senate 


Committee amendment, which limited 
the license charges to each licensee’s 
share of the cost of administering the 
act, made it clear that the Senators 
were interested in making sure the 
benefits from water powers should 
flow to the people rather than to 
private capital. And the debate makes 
it clear that a majority felt it was for 
the states to distribute this value either 
by levying a rental charge or by assur- 
ing the advantage to consumers 
thruugh lower rates. 

Thus Senator Nelson, of Minne- 
sota, who was managing the com- 
mittee amendment? on the floor, said 
on January 12, 1920: 

“We provide in this amendment 
that all expenses which the Federal 
government incurs in connection with 
water-power development constructed 
by private capital shall be reimbursed 
to the Federal government i 
Beyond that we leave the property of 
the state to the state, with authority 
in the state to determine whether a 
charge shall be imposed or a reduction 
of rates effected. The Feder- 
al government is not giving away its 
property; it is simply consenting that 
the people of the several states may 
use their own without paying tribute 
to the Federal government.” (Italics 
supplied. ) 

This language, from the spokesman 
of the Senate Committee, strongly 
suggests that Congress had in mind 
levying a charge only where private 
capital was accorded the right to de- 
velop the country’s water powers and 





1This committee amendment, which was 
strongly opposed by Senator Lenroot of Wis- 
consin, in effect limited the license charges, 
to be assessed by the Commission, to the 
amounts necessary to recover the cost of ad- 
ministering the act. Lenroot argued that, 
where there was no way of assur- 
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ing the public the full benefit from such water- 
power development, the Commission should be 
authorized to assess more than what he termed 

“a nominal charge.” In such circumstances, 
he contended, the committee amendment would 
mean “a clear gift to the water power cor- 
porations.” 
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that it intended to leave the states free 
to decide how the benefits from water- 
power development could be best as- 
sured to the public. The Senate ap- 
proved the amendment. 

At the time of this debate, § 10(e) 
exempted states and municipalities 
from the annual charge only to the ex- 
tent that the power was used for state 
or municipal purposes. After various 
suggested amendments designed to 
provide wider exemption, Senator 
Sterling, of South Dakota, proposed 
the present language as an amendment 
which was adopted by the Senate with- 
out debate on January 14, 1920. 

Then, after the bill had been re- 
turned from conference, Representa- 
tive Esch, Chairman of the House 
Committee on Interstate and Foreign 
Commerce, used the following signifi- 
cant language in commenting upon 
the amendment : 

“Under the provisions of this bill no 
charge is levied upon a municipality 
or any other governmental agency or 
the state itself for power developed by 
dams constructed by such state or 
municipality, and when the power is 
for public utility purposes and not sold 
for profit. The only source of a 
charge would be upon the agency, 
private in its character, which fur- 
nished power to public utilities or for 
its own use.” (Italics supplied.) 
Cong. Rec. May 4, 1920. 

Thus it appears clear that in the 
final stages of the bill, which became 
the original Federal Water Power 
Act, the chairman of the responsible 
House Committee officially inter- 
preted “sold without profit” to mean 
“not sold for profit” and clearly indi- 
cated that the license charge is to be 
made only on that portion of the pow- 
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er which reaches the public through 
a private profit making agency. This 
is consistent with the views expressed 
by Senator Nelson on behalf of the 
Senate Committee. In the absence 
of anything more authoritative to the 
contrary, Chairman Esch’s interpreta- 
tion, reinforcing that of Senator Nel- 
son, should be controlling. 

The application of this interpreta- 
tion of § 10(e) of the act will be 
simple and practical. It will be in 
complete conformity with the basis on 
which the Commission assesses annua! 
licensed project charges, which are 
fixed at so much per hundred horse- 
power of capacity and per thousand 
kilowatt hours of energy generated 
during the preceding fiscal year. Such 
public agencies as Central Nebraska 
Power and Irrigation District would 
be liable to annual charges only on that 
portion of the capacity and energy sold 
to a utility corporation organized and 
operated to resell such power to the 
public for profit. 

The record of Commission action in 
such cases shows that public undertak- 
ings have qualified for full exemption 
from license project charges under the 
Commission’s interpretation of § 10 
(e) of the act only by selling no power 
or operating in the red. This appears 
to me the reductio ad absurdum of the 
present interpretation of.the congres- 
sional intent. 


SACHSE, Commissioner (concur- 
ring in the dissent): I join in Com- 
missioner Olds’ dissent. The clear 
purpose and intent of the several pro- 
visions of the Federal Power Act 
making a distinction between private- 
ly owned and operated electric plants, 
on the one hand, and publicly owned 
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and operated plants, on the other, con- 
vinces me that license charges under 
§ 10(e) of the act, 16 USCA § 803 
(e), are not to be collected from a 
state or municipality when the benefit 
of the public enterprise accrues exclu- 
sively to such state or municipality. 
The root of the conflict of opinion 
between the majority and the minority 
in this case is found, I think, in the 
majority’s disinclination to give recog- 
nition to the basic and factual differ- 
ences between the ownership and busi- 
ness of a private utility operated for 
the private profit of its owners, and 
the ownership and operation of a pub- 
lily owned and operated utility con- 
ducted for the public benefit and not 
operated for private gain. Section 10 
(e) of the Federal Power Act, it is 
true, does not in detail define this dif- 
ference between private profit and pub- 
lic benefit." I believe that is the task 
of this Commission, an expert agency, 
to note and give consideration to the 
effect of these essential differences. 
Whether any business operates at 
a profit or at a loss over a given period 
of time can be determined only by an 
analysis of its operations and financial 


transactions in accordance with a 
sound and appropriate accounting sys- 
tem. Such an accounting system 
must reflect the attual conditions of 
construction, operation and all other 
aspects of the business and cannot 
produce correct results if it ignores 
the actualities. The accounting sys- 
tem prescribed by the Commission for 
electric utilities was principally de- 
signed to fit the financial and operat- 
ing facts and conditions of private 
electric plants under our jurisdiction 
and was not intended to apply unmod- 
ified to publicly owned and operated 
electric utilities.* 

Obviously the conditions and cir- 
cumstances pertaining to the people’s 
investment in Nebraska’s publicly 
owned and operated electric plant place 
this investment in a category different 
from a private investment. Under 


Nebraska law the outstanding debt se- 
cured by the public plant is subject to 
requirements different from require- 
ments applying to private investment. 


The private investment, reflected in 
the rate base, is never fully amortized. 
The private rate base is always pres- 
ent, irrespective of whether it is repre- 





1“Section 10(e) That the licensee shall pay 
to the United States reasonable annual charges 
in an amount to be fixed by the Commission 
for the purpose of reimbursing the United 
States for the costs of the administration of 
this part; for recompensing it for the use, 
occupancy, and enjoyment of its lands or other 
property; and for the expropriation to the 
government of excessive profits until the re- 
spective states shall make provision for pre- 
venting excessive profits or for the expropria- 
tion thereof to themselves, or until the period 
of amortization as herein provided is reached, 
and in fixing such charges the Commission 
shall seek to avoid increasing the price to the 
consumers of power by such charges, and any 
such charges may be adjusted from time to 
time by the Commission as conditions may re- 
quire; . Provided further, That licenses 
for the development, transmission or distribu- 
tion of power by states or municipalities shall 


277 


be issued and enjoyed without charge to the 
extent such power is sold to the public with- 
out profit or is used by such state or mu- 
nicipality for state or municipal purposes, 
except that as to projects constructed or to 
be constructed by states or municipalities pri- 
marily designed to provide or improve navi- 
gation, licenses therefor shall be issued with- 
out charge; 

2 Section 303 of the Federal Power Act, 16 
USCA § 825b, provides that: “All agencies 
of the United States engaged in the genera- 
tion and sale of electric energy for ultimate 
distribution to the public shall be subject, as 
to all facilities used for such generation and 
sale, and as to the electric energy sold by such 
agency, to the provisions of §§ 301 and “= 
hereof, so far as — be practicable, 


(Italics — 
Sections 301 and 302 are the accounting and 
depreciation sections of the act. 
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sented by bonds or by stock owner- 
ship. That private rate base is enti- 
tled to earn a fair return under just 
and reasonable rates. In the Ne- 
braska plant, as in many other public- 
ly owned plants, the amortization of 
the investment and the ultimate com- 
plete elimination of the corresponding 
rate base as a basis of continuing 
charges against the consumer-ratepay- 
ers, is one of the principal objectives 
of public ownership and operation. 
The Nebraska law requires such 
amortization of the original cost cap- 
ital. As this cost is paid off, the debt 
and the fixed charges against the pub- 
lic property grow correspondingly 
less. When the cost is fully amortized 
such charges cease, the cost of supply- 
ing electric energy decreases and in- 
vestment is no longer a burden on the 
consumers. This amortization of such 
public debt is a proper charge against 


the ratepayers of the publicly owned 


utility. I am unable to find in § 10, or 


anywhere else in the Federal Power 
Act, a mandate requiring us to ignore 
these facts and differentiations. 

The difference, I think, is also 
recognized in our Rules of Practice 
and Regulations, effective June 1, 
1938. Part 11 of these rules, dealing 
with license charges under § 10 of the 
Federal Power Act, makes provision 
for exemption of states and municipal- 
ities. 

In this case our task is to ascertain 
whether the Nebraska property is 
operated for a “profit” within the 
meaning and purpose of the Federal 
Power Act and the applicable Ne. 
braska statutes and whether it is sub- 
ject to the payment of a license fee to 
the Federal government, similar to a 
private electric utility. The majority 
proceeds as if the Nebraska plant were 
a private plant operated for private 
gain. That obviously is contrary to 
the undisputed facts.® 

The record shows that the total 





8 By stipulation the operating results for the 
years 1942 and 1943 were placed in the record. 
The same method of calculation is used for 


(1) Total Operating Revenues 


(2) Operating Expenses and Other Deductions: 


(a) Production Expenses 
(b) Transmission Expenses 
(c) Sales Promotion Expenses 


(d) Administrative and General Expenses 


(e) Depreciation 
(f) Taxes 
(gz) Interest on Long-Term Debt 


both years and, in the interest of brevity, only 
the 1943 figures are here shown: 


eee ccccescccccccecs $1,325,642.23 
ecccccccccccces $155,364.31 
301,547.99 
8,967.48 
113,671.69 
272,978.72 


(h) Amortization of Debt Discount and Expense 


(i) Irrigation Operation and Expense 


(j) 


$1,061,736.70 


(3) Balance of Revenue (Net Revenue) Set Aside Under Terms of Trust In- 


dentures for Subsequent Payment of Bonded Indebtedness 


Attention is called to Items (2) (g\ and (3). 
Item (2)(g), it will be noted, is considered 
as part of “Operating Expenses and Other 
Deductions.” In the Accounting System ap- 
plied to private electric public utilities, any 
interest payments on long-term debt would be 
considered as part of the “fair return,” and 
not as an operating expense. In Nebraska’s 
operations, this item is treated as a deduction 
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$263,905.53 


from operating revenues and not as part of 
“profit.” Item (3), amounting to $263,905.53 
in 1943, is considered as “profit.” The record 
is clear, however, that this balance of revenue 
must be used exclusively for payment of 
amortization of indebtedness and, consequent- 
ly, for purposes of reduction and ultimate 
elimination of the total debt. 
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revenues from the sale of power of this 
project are expended solely for the 
public benefit and for no other pur- 
pose. It is my conclusion that under 
the provisions of the Federal Power 
Act and our Rules of Practice and 
Regulations, this publicly owned and 
operated property is lawfully exempt 
from the payment of an annual license 
fee, 


ORDER 


Upon consideration of applications 
filed by Central Nebraska Public Pow- 
er and Irrigation District for exemp- 
tion from payment of annual charges 
due under the license for Project No. 
1417 for the calendar years 1942 and 
1943; the orders of February 15, 
1944, and August 15, 1944, denying 
exemption for the years 1942 and 
1943 respectively ; applications for re- 
hearing on and reversal of said orders 
filed by the licensee; the record upon 
such rehearings and briefs filed there- 
on; and 

The Commission having carefully 
considered all evidence offered and 
arguments advanced by the licensee 
and having on this date adopted and 
entered its Opinion No. 136, which is 
hereby referred to and made a part 
hereof by reference, finds that: 

(1) The licensee reports that dur- 
ing the calendar years 1942 and 1943 
it earned net incomes of $106,320.01 
and $263,905.53, respectively, after 
payment of operating expenses and 
provision for interest, depreciation 
and accrual for bond redemption pre- 
miums; the licensee’s figures in sup- 
port of these net incomes are accepted 
for present purposes but will be sub- 
ject to further examination if re- 
quired for other purposes ; 
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(2) These net incomes shown by 
the licensee for 1942 and 1943 were 
realized by selling the power from 
Project No. 1417 with profit during 
these years. Moreover, these sales 
were largely made to other parties for 
resale, and the licensee has not satis- 
factorily shown that such resales were 
to the public without profit; 

(3) The licensee has not shown that 
the electric power generated during 
1942 and 1943 at Project No. 1417 
was sold to the public without profit 
and therefore has not shown that it is 
entitled to exemption from payment 
of annual charges upon the ground 
that such power was “sold to the pub- 
lic without profit” as authorized in 
§ 10(e) of the Federal Power Act and 
by the terms of its license ; 

(4) The sales of electric power gen- 
erated at Project No. 1417 during 
1942 and 1943 to other parties do not 
constitute a use of such power by the 
licensee for state or municipal pur- 
poses. Moreover, the licensee has not 
shown to what extent, if any, that 
power generated during 1942 and 
1943 at Project No. 1417 was used 
for state or municipal purposes, and 
therefore, it has not shown that it is 
entitled to exemption from payment of 
annual charges for those years upon 
the ground that such power was “used 
by such state or municipality for state 
or municipal purposes” as authorized 
in § 10(e) of the Federal Power Act 
and by the terms of its license; 

It is ordered that: 

(A) The Commission’s orders of 
February 15, 1944, and August 15, 
1944, denying licensee exemption from 
payment of annual charges for the cal- 
endar years 1942 and 1943 respective- 
ly, be and they are hereby reaffirmed 
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and the licensee’s applications for re- 922.15 and for the calendar year 1943 

versal of such orders are denied; in the amount of $7,344.10 shall be 
(B) Annual charges for the cal- paid within thirty days from the date 

endar year 1942 in the amount of $3,- of receipt of a copy of this order. 





SECURITIES AND EXCHANGE COMMISSION 


Re Oklahoma Gas & Electric Company 


File No. 70-1229, Release No. 6449 
March 5, 1946 


PPLICATION by subsidiary operating company for authority 

to issue and sell preferred stock to be exchanged for out- 

standing preferred stock, for exemption from competitive bidding 

provisions of Rule U-50, and for authority to issue and sell serial 

notes to commercial banks but not for resale to the public; 
authority granted. 


Security issues, § 112 — Exemption from competitive bidding — Exchange of 
securities. 

1, The issuance and exchange of new preferred stock for outstanding pre- 
ferred stock of a subsidiary company operating in two states was exempted 
from the competitive bidding requirements of Rule U-50 where the issu- 
ance was the subject of informal discussions with the staff of the Commis- 
sion prior to the formulation of the Commission’s policy requiring pre- 
ferred stock issues under the Holding Company Act to be submitted to 
competitive bidding whether or not they involved exchange offers, and 
where issuance had been approved by one of the state Commissions as to 
accounting entries and had been approved by the other state Commission, 
p. 286 

Security issues, § 132 — Scope of proceeding — Exchange of preferred stock plan. 
2. The Commission, in passing upon the proposed issuance and exchange 
of new preferred stock for old preferred stock of a subsidiary operating 
company, need not determine whether the proposed issuance of common 
stock by the company to finance the retirement of serial notes being issued 
in connection with the exchange plan will produce more or less than the 
amount needed for retirement of the serial notes, although approval of the 
exchange plan was stated to be in reliance upon the company’s assurance 
that it would issue a substantial block of additional common stock within 
the relatively near future, p. 287. 


Dividends, § 6 — Rescission of dividend restriction — Debt ratio factor. 
3. A dividend restriction, originally imposed in connection with a subsidiary 
operating company’s serial note financing to facilitate the writing off of 
substantial acquisition adjustments included in the company’s property ac- 
count, was not allowed to be rescinded notwithstanding that the purpose 
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of the restriction had been served, where the issuance of new serial notes 
would result in a substantial increase in the company’s present debt ratios, 
although such ratios were to be improved as soon as new common stock 
was issued, at which time the Commission would entertain favorably the 
proposal to rescind the dividend restriction, p. 288. 


Accounting, § 21 — Amortization of redemption premium. 
4. The premium paid by a subsidiary operating company upon redemption 
of old preferred stock being exchanged for new preferred stock was author- 
ized to be charged to Account 146, Other Deferred Debits, and to be amor- 
tized by nine equal annual charges to earned surplus, p. 289. 


Security issues, § 5 — Retirement and redemption of stock — Holding company 
regulation. 


5. The acquisition, retirement, and redemption by a subsidiary operating 
company of its presently outstanding preferred stock are subject to the 
provisions of § 12(c) of the Holding Company Act, 15 USCA § 79I(c), 
and Rule U-—42 thereunder, p. 290. 


Security issues, § 13.2 — Exemption from Holding Company Act. 


6. The issuance and sale of preferred stock by a subsidiary operating com- 
pany, and of new serial notes pursuant to an exchange plan, are not exempt 
from § 6(a) of the Holding Company Act, 15 USCA § 79f(a), and must 
meet the requirements of § 7 of the act, 15 USCA § 79g, and Rule U-50 
thereunder, since they are not subject to approval of any state Commission 
of the state in which the company is organized and operating, p. 290. 


* 
ApPEARANCES: A. Louis Flynn, 


of the Public Utility Holding Com- 


mn TP TP OR eee ON Oe 


Chicago, by J. R. Clerkin, for Okla- 
homa Gas and Electric Company; 
Guggenheimer & Untermeyer, by Al- 
fred Berman, for certain $7 and $6 
prior preference stockholders and $4 
preferred stockholders of Standard 
Gas and Electric Company; Edward 
V. Ahern, for the Public Utilities Di- 
vision of the Commission. 


By the Commission: Oklahoma 
Gas and Electric Company (OG & 
E), a public utility subsidiary of 
Standard Gas and Electric Company 
(Standard Gas) a registered holding 
company,' has filed an application and 
declaration and amendments thereto 
pursuant to the applicable provisions 


pany Act of 1935. 


OG & E proposes to issue 675,000 
shares of new 4 per cent preferred 
stock (new preferred) having a par 


value of $20 per share. The compa- 
ny proposes to offer the shares of new 
preferred to the holders of the 146,478 
shares of presently outstanding 7 per 
cent preferred stock (old preferred) 
with a par value of $100 per share on 
an exchange basis. The first 112,500 
shares of old preferred stock which are 
tendered for exchange will receive the © 
675,000 shares of new preferred stock 
on the basis of 6 shares of new pre- 
ferred stock for each one share of old 
preferred stock. The remaining 33,- 





1 Standard Gas is a subsidiary of Standard 
Power and Light Corporation, also a regis- 
tered holding company. Standard Gas owns 
all of the presently outstanding 750,000 shares 


of common stock of OG&E. The Commis- 
sion, by order dated August 8, 1941, direct-d 
Standard Gas to dispose of its interest in 
OG&E. 
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978 shares of old preferred stock not 
exchanged will be redeemed in cash, at 
their redemption price of $125 per 
share (an aggregate of $4,247,250) 
plus accrued dividends to date of re- 
demption. 

The company requests that the issue 
and exchange of the new preferred 
stock be exempted from the competi- 
tive bidding provisions of Rule U-50, 
and that it be authorized to enter into 
a contract with a group of security 
dealers to act as dealer-managers in 
the solicitation of acceptances of the 
new preferred by the holders of the old 
preferred. 

OG & E also proposes to issue and 
sell to commercial banks, and not for 
resale to the public, $9,075,000 prin- 
cipal amount of serial notes, at an in- 
terest rate of 1$ per cent payable over 
a period of seven and one-half years, 
and to apply the proceeds from the sale 
of such notes, together with treasury 
funds of the company, to the redemp- 
tion of the 33,978 unexchanged shares 
of old preferred stock and the prepay- 
ment of presently outstanding serial 
notes aggregating $4,875,000.* 

In connection with the proposed 
transactions, OG & E requests an or- 
der of the Commission nullifying an 
undertaking entered into by the com- 
pany and approved by the Commis- 
sion on October 28, 1943,* regarding 
a restriction on the payment of divi- 
dends on capital stock of the company. 


After appropriate notice public 
hearings were held. Counsel for cer- 
tain prior preference and preferred 
stockholders of Standard Gas ap- 
peared and was granted limited par- 
ticipation in the proceedings; such 
counsel entered objections to the pro- 
posed transactions which the Commis- 
sion has considered and which are dis- 
cussed hereafter. The Commission, 
having considered the record, makes 
the following findings: 

OG & E, an Oklahoma Corpora- 
tion, is an operating electric public 
utility company engaged in the pro- 
duction, transmission, distribution, 
and sale of electricity in the states of 
Oklahoma and Arkansas. The com- 
pany furnishes retail electric service 
in 223 communities and contiguous 
rural and suburban territory in Okla- 
homa and western Arkansas, and 
serves electric energy at wholesale for 
resale in 14 communities in those 
states, and to 13 rural electric codpera- 
tives. Of the total communities 
served, 214 are located in Oklahoma 
and 23 in Arkansas. For the twelve 
months ended October 31, 1945, ap- 
proximately 92.2 per cent of the gross 
operating revenues was derived from 
sales in Oklahoma and approximately 
7.8 per cent from sales in Arkansas. 

OG & E is subject to the jurisdic- 
tion of The Corporation Commission 
of the state of Oklahoma, the Public 
Service Commission of the state of 





2The company states that it contemplates 
the issuance and sale of 140,000 additional 
shares of common stock, at a later date, in 
connection with the contemplated sale by 
Standard Gas of 750,000 shares of common 
stock of GG&E which are owned by the lat- 
ter company. It is contemplated that the pro- 
posed issuance and sale will be made pursu- 
ant to the competitive bidding provisions of 
Rule U-50, and that the transactions will be 
subject to the approval of this Commission and 
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other regulatory authorities having jurisdic- 
tion. The company contemplates that the 
serial notes now proposed to be issued will 
be redeemed at the time such common stock 
is issued. As hereinafter stated, objections 
were made at the hearing to the amount of 
common stock so proposed to be issued and 
the Commission does not at this time pass 
upon the number of shares to be issued. 

8 Re Oklahoma Gas & E. Co, Holding Com- 
pany Act Release No. 4649. 


282 





RE OKLAHOMA GAS & ELECTRIC CO. 


Arkansas and the Federal Power 
Commission. The Corporation Com- 
mission of Oklahoma, which does not 
have jurisdiction over the issue and 
sale of securities, has approved certain 
phases of these transactions. The 
Public Service Commission of Arkan- 
sas which has jurisdiction over the 
issue and sale of securities has ap- 
proved the proposed transactions. 
Condensed balance sheets of OG & 
E as of October 31, 1945, per books 
and pro forma, reflecting the proposed 
transactions are attached hereto as Ap- 
pendix I. The property and plan of 
OG & E aggregating $70,287,084 is 
stated at original cost. Pursuant to 
orders of the Federal Power Commis- 


sion and state regulatory bodies, OG 
& E is in the process of amortizing a 
balance of $4,086,175 remaining in 
Account 100.5, Electric Plant Acquisi- 
tion Adjustments, at the rate of $26,- 
533.61 per month. In January, 1946, 
the company charged to Earned Sur- 
plus the balance of $1,643,137 re- 
maining in Account 107, Electric 
Plant Adjustments. 

The reserve for retirements 
amounting to $8,201,384 represents 
11.7 per cent of total property and 
plant excluding the above-mentioned 
amounts in adjustment accounts. 

Pertinent ratios of securities to the 
security base on actual and pro forma 
bases are shown below: 


Tape 1 


(a) Including amounts in Acct. 100 
(b) Excluding amounts in Acct. 100.5 


Ratio of Long-term Debt to Total Net Assets: 


(a) Including amounts in Acct. 100.5 
(b) Excluding amounts in Acct. 100.5 


Oct. 31, 1945 
Ratio of Funded Debt to Net Pocneey ant Plant : 


Pro Forma 
Pro Forma _ Reflecting Re- 
Reflecting Re- demption of 7% 
demption of 7% Preferred, 
Preferred, Issuance of 
Issuance of 4% Preferred, 
4% Preferred, Refinancing of 
Prepayment of Serial Notes 
Present Serial of $4,875,000 
Notes, and and Issuance 
Issuance of of 140,000 
Serial Notes Shares of Com- 
of $9,075,000 mon Stock! 


Per Books 


52.9% 
56.3% 


Ratio of Long-term Debt and Preferred Stock to 


Total Net Assets: 
(a) Including amounts in Acct. 100.5 
(b) Excluding amounts in Acct. 100.5 . 


1See footnote 2, page 282, 


The capitalization and surplus of 
OG & E as of October 31, 1945, per 
books adjusted to reflect the above- 
mentioned charge to earned surplus 


eeeeeee 


of $1,643,137 in January, 1946, and 
pro forma on the same basis to reflect 
the proposed transactions, are shown 
in the following table: 
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TasLe 2 


Per Books 
October 31, 1945 


Amount Per cent 
Long-Term Debt: 
23% First ~~ ge 
Bonds, due 197 
Serial Notes, 22% 


and 28% 


- $35,000,000 49.9@ 
4,875,000 6.9 


— 
7 


Pro Forma Reflect- 
ing Redemption of 
% Preferred, 
Issuance of 4% 
Preferred, Prepay- 
ment of Present 


Pro Forma Reflect- 

ing Redemption of 
% Preferred, 
Issuance of 4% 
Preferred, Re- 

financing of Serial 


Notes of $4,875,000 


Serial Notes, and 
Issuance of Serial 
Notes of $9,075,000 


Per cent 


and Issuance of 
140,000 Shares of 
Common Stock! 


Amount Amount Per cent 


$35,000,000 47.9% 


12.5 


$35,000,000 47.9% 


4,875,000 6,7 


9,075,000 





Preferred ak 
7%, Par Value $100, 
146,478 Shares Out- 
standing 
New 4%, Par Value $20 
675,000 Shares Out- 
standing 





$44,075,000 60.4% $39,875,000 


$13,500,000 $13,500,000 








Total Preferred 
Stock 
Common Stock and 
Surplus: 
Common Stock, $20 Par 
alue 


$14,647,800 


9 


$13,500,000 $13,500,000 18.5% 


$15,000,000 $17,800,000 24.4% 


428,500 1.9 


——— 1, 
442,016 6 434,719 6 





Total Common Stock 


and Surplus . $15,612,907 22.3% 


21.1% 


$15,442,016 $19,663,219 26.9% 





Total Capitalization and 


Surplus $70,135,707 100.0% 


$73,017,016 100.0% $73,038,219 100.0% 





1 See footnote 2, page 282. The figures 
given | in the table for “common stock” and 
premium on capital stock” are based on the 
company’s assumption as to expected pro- 
ceeds from the sale of additional common 
stock and were used by it in presenting pro 
forma financial statements. These figures have 

Attached hereto as Appendix II 
[omitted herein] are condensed state- 
ment of income for the twelve months 
ended October 31, 1945, per books 
and pro forma, reflecting the proposed 
transactions. It should be noted that 
the income statements have not been 
adjusted to reflect the position of the 
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been used above solely for illustrative purposes 
based upon the company’s assumptions. 

Includes instalment of serial notes due 
May 1946. 

3 Adjusted to reflect write-off of $1,643,137 
of Plant Adjustments Account 107 by charge 
to Earned Surplus in January, 1946. 
company with respect to Federal in- 


come tax rates effective in 1946. 


The New Preferred Stock 

The company proposes to amend its 
Articles of Incorporation to provide 
for the reclassification of shares of 6 
per cent cumulative preferred stock 
(which are authorized but not issued) 
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into shares of 4 per cent cumulative 
preferred stock divided into 870,605 
shares of the par value of $20 each of 
which 675,000 shares will be issued in 
connection with the proposed transac- 
tions. The new preferred stock will 
be cumulative as to dividends, and is 
redeemable at $21 per share on or 
prier to December 31, 1956, and at 
$20 per share thereafter, plus accrued 
dividends. 

The amended Articles of Incorpora- 
tion of OG & E contain certain provi- 
sions for the protection of the new 
preferred stockholders which provi- 
sions will take effect upon the redemp- 
tion or retirement of the old preferred 
stock. These provisions include the 
right to elect a majority of the board 
of directors in the event of certain 
dividend defaults ; limitation on the is- 
suance of unsecured debt without con- 
sent of the preferred stockholders; 
and other provisions which we deem 
appropriate. Furthermore, the arti- 
cles provide that no dividends on com- 
mon stock shall be paid in an amount 
which would exceed 50 per cent of the 
net income of the company for the 
period described, if the ratio of the 
sum of the capital represented by the 
Common Stock and Surplus Accounts 
to the sum of the total Capital and 
Surplus Accounts, as defined and ad- 
justed, would be less than 20 per cent; 
if such ratio shall be 20 per cent or 
more, but less than 25 per cent, no 
common stock dividend shall be de- 
dared or paid in an amount which 
together with all other common stock 
dividends declared in the year ending 
on (and including) the date.of the 
declaration of such common stock 
dividend would in the aggregate ex- 
ceed 75 per cent of the net income 
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of the company for the period de- 
scribed; and if such ratio shall be in 
excess of 25 per cent no common stock 
dividend shall be declared or paid 
which would reduce such ratio to less 
than 25 per cent, except to the extent 
permitted, as described above. 


Exchange Offer 

The company, as previously stated, 
will offer to exchange new preferred 
stock in connection with the redemp- 
tion of its outstanding old preferred 
stock. The exchange offer will be on 
the basis of 6 shares of new preferred 
for 1 share of old preferred. It will 
be limited to the holders of 112,500 
shares of old preferred who first de- 
posit their shares for exchange within 
the time period designated by the com- 
pany which expires on March 25, 
1946, unless that time is extended by 
the company. The offer of exchange 
will be mailed to each old preferred 
stockholder together with a form for 
exercising the Optional Right of Ex- 
change and a copy of the Prospectus. 
In order to equalize as far as possible 
the opportunity of stockholders, re- 
siding in different parts of the coun- 
try, to obtain the new stock, it is un- 
derstood that the company proposes 
to mail the offer to stockholders at 
staggered dates, dependent upon their 
distance from the mailing point. The 
offer of exchange is conditioned upon 
the acceptance of such offer by the 
holders of 112,500 shares of old pre- 
ferred, which condition may be waived 
by the company. The deposit of 
shares of old preferred stock in accord- 
ance with the tenor of the exchange 
offer is irrevocable. Certificates of 
deposit and certificates for shares of 
the new preferred stock shall be issued 
to the old preferred stockholders who 
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have accepted the offer of exchange. 

The balance (33,978 shares) of 
the unexchanged shares of old pre- 
ferred stock will be called for redemp- 
tion at their redemption price of $125 
per share plus accrued dividends to 
the date of redemption. 


Requested Exemption from Compett- 
tive Bidding 

[1] The company has requested 
that the issue and exchange of the 
new preferred stock be exempt from 
the provisions of Rule U-50. 

Rule U-50 expresses the Commis- 
sion’s general policy under the Hold- 
ing Company Act that, subject to lim- 
ited exceptions, all public sales of se- 
curities be conducted after competitive 
bidding. In the past the Commission 
has granted exemptions for various 
preferred stock issues involving ex- 
change. However, in discussing a 
proposed preferred stock financing and 
exchanges in the recent case of Re 
Cincinnati Gas & E. Co. Holding 
Company Act Release No. 6120, Oct. 
5, 1945, the Commission said: 


“Because of the large volume of 
preferred stock transactions which 
have been proposed and the relative 
novelty of many of the problems pre- 
sented, we have thought it appropriate 
to give reasonably wide latitude to is- 
suers in determining the precise form 
of their transactions, so long as no 
major difficulties appeared under the 
standards of the act. On the basis of 
experience gathered through this pol- 
icy we may well find it appropriate to 
limit more narrowly the methods of 
preferred refinancing to be employed 


in future cases. Thus our present de- 
cision and other decisions relating to 
preferred stock refinancing in this pe- 
riod should not be taken as establish- 
ing general precedents for the future.” 

The Commission has, since the 
above decision, given considerable 
study to the general problem of com- 
petitive bidding on preferred stock js- 
sues. The Commission is now of the 
view that, as a matter of future policy, 
preferred stock issues under the Hold- 
ing Company Act should ordinarily 
be submitted to competitive bidding 
whether or not they involve exchange 
offers.* 

However, the present issue was the 
subject of informal discussions with 
the staff of the Commission prior to 
the formulation of the above policy. 
The proposals have been approved by 
the Oklahoma State Commission as 
to the accounting entries, and the is- 
suance of the securities has been sub- 
mitted to and approved by the Arkan- 
sas State Commission. Under all the 
circumstances of this case, and with- 
out considering this matter as any 
precedent in future cases, we will grant 
the exemption from the requirements 
of Rule U-50. 


Dealer-manager Contract 

The selection of the dealer-manager 
was made after a discussion with eight 
investment banking houses, four of 


which submitted proposals. The com- 
pany selected the proposal of the firm 
of Merrill, Lynch, Pierce, Fenner & 
Beane as the proposal which would af- 
ford it the lowest possible cost. The 
dealer-manager contract provides that 
the group may be composed of mem- 





4See, for example, Re Northern Indiana 
Pub. Service Co. *(1044) Holding Company 
Act Release No. 5031, 53 PUR(NS) 193; Re 
New York Power & Light rp. Holding 
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Company Act Release No. 5763, April 27, 
1945; Re Potomac Edison Co. Holding Com- 
pany Act Release No. 6362, Jan. 9, 1946. 
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bers of the National Association of 
Security Dealers, Inc., and shall in- 
clude all such members with offices in 
the states of Oklahoma and Arkansas 
desiring to participate. The dealer- 
manager may also participate as a 
member of the group. 

If the exchange offer is successful, 
the company agrees to pay the dealer- 
manager a manager’s fee in the 
amount of $1,800, and in addition will 
pay a dealer’s commission to members 


5 shares 
10 shares 
25 shares 
26 to 50 shares 
each holder of 51 to 100 shares 
each holder of 101 to 200 shares 
each holder of 201 to 300 shares 
each holder of 301 to 400 shares 
each holder of 401 to 500 shares 
each holder of over 500 shares 


inclusive 
inclusive 


1 to 
6 to 
11 to 


each holder of 
each holder of 
each holder of 
each holder of 


For 
For 
For 
For 
For 
For 
For 
For 
For 
For 

The aggregate cost for the ex- 
change, if completely consummated, 
has been estimated at $31,526 or an 
average of 28 cents per share of old 
preferred stock being exchanged. 

The company also agrees to pay to 
the dealer-manager, whether or not 
the exchange offer is successful, the 
out-of-pocket expenses incurred by the 
dealer-manager not exceeding $2,500; 
and a fee of $2,500 (plus out-of-pock- 
et disbursements) to the firm of Gard- 
ner, Carton and Douglas, as independ- 
ent counsel for the dealer-manager. 


Issuance of New Serial Notes 

In connection with the issuance and 
sale of the proposed additional serial 
notes, in the aggregate amount of $4,- 
200,000, the company’s existing loan 
agreement and its presently outstand- 
ing serial notes aggregating $4,875,- 
000, maturing serially to 1953, with 
an average interest rate of 2.526 per 
cent per annum, will be canceled and 
paid and replaced by a new loan agree- 
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inclusive ... 
inclusive ... 
inclusive ... 
inclusive .. 
inclusive ... 
inclusive ... 
inclusive . 


of the group for shares deposited for 
exchange through the solicitation of 
such dealers. The dealer-manager 
shall be entitled to a dealer’s commis- 
sion on all deposits solicited by it. 
The aggregate dealer’s commission 
payable with respect to all shares de- 
posited, as to which one or more 
dealers shall have solicited such de- 
posit, shall be the aggregate arrived 
at according to the following sched- 
ule: 


ne een Ny $3.00 per holder 
3.50 per holder 

.00 per holder 

per holder 
per holder 
per holder 
per holder 
. 40.00 per holder 
50.00 per holder 
60.00 per holder 


.00 
.00 
.00 
.00 


ment and serial notes in the principal 
amount of $9,075,000. The new 
serial notes will be payable over a 
period of seven and one-half years at 
an interest rate of 1{ per cent payable 
semiannually. The issuance of these 
notes will result in a lower interest 
rate and ultimately a substantial sav- 
ing to the company. 


Contemplated Issuance of Additional 

Common Stock 

[2] OG & E, in its declaration, has 
stated that it proposes to sell 140,000 
shares of additional common stock at 
the same time that Standard Gas and 
Electric Company sells at public sale 
its holdings of common stock of OG 
& E. It proposes that funds received 
by OG & E from the sale of this com- 
mon stock will be used to retire the 
$4,200,000 of serial. notes being is- 
sued at this time. The preferred 
stockholders of Standard Gas and 
Electric Company who have appeared 
at this hearing have objected to one 
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aspect of the proposed common stock 
issue. Briefly they take the position 
that the value of common stock of the 
Oklahoma Company is such that, at 
least on the current market, a sale of 
140,000 shares of common stock 
would bring a sum of between $5,- 
000,000 and $6,000,000, and that, in 
their opinion, any such sale should be 
limited to such amount of shares as 
may be necessary to produce the suri 
of $4,200,000. 

We express no opinion as co the 
value of the common stock of the 
Oklahoma Company. Whether the 
sale of 140,000 shares would produce 
more or less than $4,200,000, at the 
time of such sale, obviously cannot 
and need not be determined at this 
time. Even if the position of the ob- 
jecting stockholders is correct, and 
substantially more than $4,200,000 
were realized from the sale of such 
stock, it may well be that such sale 
should be made in order to improve 
the security structure of this company 
and permit the retirement of addi- 
tional serial notes now outstanding. 
However, we do not at this time ex- 
press any opinion with respect to the 
number of shares of common stock 
which should then be sold. That mat- 
ter will be fully considered when ap- 
plication is made to issue such shares. 
At that time, the stockholders of 
Standard who have now objected will 
have a full opportunity to be heard, 
and the matter may be considered and 
decided on the basis of the facts as 
they then appear. 

Although we do not at this time 
pass upon the exact number of shares 
of common stock which should be is- 
sued, it should be clearly understood 
that our approval of the present fi- 
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nancing under the standards of § 7 
is in reliance upon the company’s as- 
surance that it will issue a substantial 
block of additional common stock 
within the relatively near future, 
Absent such issue of new common 
stock, the company’s debt is substan- 
tially increased, with a consequent det- 
riment to the soundness of its se- 
curity structure. We are permitting 
the issue of the debt at this time 
solely as a temporary expedient in or- 
der that the preferred stock exchange 
may be promptly effected. 


Request to Modify Dividend Restric- 
tion 

[3] As part of the proposed trans- 
actions, the company desires to modify 
a dividend restriction undertaken in 
1943 in connection with its serial note 
financing (approved by this Commis- 
sion by order dated October 28, 1943, 
File No. 70-800). At the time of 
that proceeding, the Federal Power 
Commission had not passed upon the 
company’s accounts with respect to 
original cost of property. It was 
known that substantial acquisition ad- 
justments were included in the com- 
pany’s property account, and to facili- 
tate writing off such amounts the 
company agreed to a dividend restric- 
tion for a 10-year period commencing 
September 1, 1943, which, in sub- 
stance, restricted earned surplus at the 
rate of $450,000 per annum, less any 
amounts by which the Utility Plant 
Account shall have been amortized 
subsequent to that date. 

Subsequent to the foregoing pro- 
ceedings, the Federal Power Commis- 
sion completed its examination of the 
company’s original cost studies, and 





5 See Tables on pages 283 and 284, showing 
increased debt ratios after present note issue. 
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directed the amortization of plant ac- 
quisition adjustments, at the rate of 
$318,403 annually. Accordingly, the 
company now takes the position that 
the purpose of the 1943 dividend re- 
striction has been served, and that it 
should therefore be permitted to re- 
scind its former undertaking. 

There is considerable merit in the 
argument that, since provision has 
now been made for amortization of the 
plant acquisition adjustments, no fur- 
ther dividend restriction need be re- 
tained. However, as indicated above, 
the issue of the new serial notes results 
in a substantial increase in the com- 
pany’s present debt ratios, although 
such ratios will be improved as soon 
as the new common stock is issued. 
Accordingly, we deem this an inap- 
propriate time to permit the company 
to rescind any existing dividend re- 
strictions. However, when applica- 
tion is made to issue the new common 
stock, we shall entertain favorably the 
proposal to rescind this dividend re- 
striction. 


Accounting Treatment of Premium 
Paid upon Redemption of Old Pre- 
ferred 
[4] In connection with the redemp- 

tion of the outstanding old preferred, 

OG & E will incur the following 

charges in the estimated aggregate 


amount of $3,188,950: (a) $25 per 
share on each share of old preferred 
redeemed, (b) an amount equal to 
$20 per share* on each share of old 
preferred exchanged for new pre- 
ferred, and (c) estimated expenses 
incurred in the redemption and ex- 
change of the old preferred and the 


issuance of the new preferred stocks. 
The earned surplus account of OG & 
E is inadequate to absorb a charge 
in the amount of $3,188,950 at the 
present time. OG & E proposes to 
charge the full amount to Account 146, 
Other Deferred Debits, and to amor- 
tize it by nine equal annual charges to 
earned surplus of approximately 
$357,000. 

The company’s treasurer testified 
that the net saving effected by the 
lower dividend rate on the new pre- 
ferred to be outstanding, after ad- 
justment of Federal surtaxes, will 
amount to $407,691 per annum. 
However, he also pointed out that as a 
related part of this financing it is pro- 
posed to issue and sell additional 
shares of common stock in the near 
future in substitution for the addi- 
tional amount of serial notes now 
being issued. He also testified that 
if the net savings are computed by 
allowing for dividends on such addi- 
tional common stock at the present 
annual rate of payment aggregating 
$186,667," they will be reduced to 
$221,024 per annum. 

This Commission’s general slbyy. 
on amortization of redemption pre- 
mium has been stated in Accounting 
Release No. 45 (dated June 21, 
1943). In the present case, the Okla- 
homa Corporation Commission, which 
has jurisdiction over the accounts of 
this company, has approved the pro- 
posed amortization program. The 
Federal Power Commission, which al- 
so has jurisdiction over the accounting 
entries, has not yet passed upon the 
proposed program. While we con- 
sider the period of amortization to be 





6 This item represents the excess of the ag- 
gregate of the par value of the shares of new 
preferred iss over the aggregate par value 


[19] 
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of that portion of old preferred exchanged. 
7Estimated for this purpose at 140,000 
shares; see footnote 2, page 282. 
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somewhat long, we recognize that spe- 
cial circumstances exist in this case, 
particularly the extraordinarily high 
redemption premium of $25 per share. 
Accordingly, we will permit the pro- 
posed transactions to be consummat- 
ed. However, our action is not in- 
tended to restrict or otherwise affect 
the jurisdiction of the Federal Power 
Commission or other regulatory agen- 
cies which may have occasion to pass 
upon the accounts of this company. 


Fees and Expenses 

The fees and expenses, estimated by 
the company, to be incurred in con- 
nection with the issuance and distribu- 
tion of the new 4 per cent preferred 
stock are as follows: 


Registration fee under Securities Act 
of 1933 

Dealer-manager fees and dealers’ com- 
missions 

Registrar’s fees 

Fees of depositaries 

Accounting services and expenses . 

Legal services 

Public Utility Engineering and Serv- 

ice Corporation services: 

EE CIEE acinccecccccseese ° 
Other 

Printing 

Engraving definitive stock certificates 
and printing temporary stock cer- 
tificates 

Printing certificates of deposit 

State qualification fees 

Mailing and postage expense 

Miscellaneous, includin traveling, 
telephone and telegraph, stationery, 
and other out-of-pocket items 


$1,406 


25,000 
4,500 
2,500 
2,500 

11,500 


5,000 
2,000 
10,000 


1,500 
600 


The fees and expenses, estimated by 
the company in connection with the 
issue and sale of the serial notes are 
as follows: 
Printing serial notes and loan agree- 

ment 


Legal services 
Miscellaneous ...... ebnbcbessos 


Such fees and expenses, which in- 
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clude the payment for legal services of 
$2,500 to the firm of Gardner, Carton 
& Douglas of Chicago, Illinois, as in- 
dependent counsel for the dealer-man- 
ager, $7,500 to the firm of A. Louis 
Flynn of Chicago, Illinois, and $5,- 
000 to the firm of Rainey, Flynn, 
Green and Anderson of Oklahoma 
City, Oklahoma, as counsel for the 
company, if within the foregoing esti- 
mates, do not appear unreasonable. 


Compliance with the act 

[5, 6] The acquisition, retirement, 
and redemption by OG & E of its pres- 
ently outstanding 7 per cent cumula- 
tive preferred stock (old preferred) 
are subject to the provisions of § 12 
(c) of the act, 15 USCA § 791 (c), 
and Rule U-—42 thereunder. We ob- 
serve no basis for adverse findings 
with respect thereto. 

Since the issuance of the new 4 
per cent cumulative preferred stock 
and the new serial notes are not sub- 
ject to approval of any state Commis- 
sion of the state in which OG & E is 
organized and doing business, the is- 
suance and sale of these securities are 
not exempt from the provisions of § 6 
(a) of the act, 15 USCA § 79f(a), 
and must meet the requirements of § 7 
of the act, 15 USCA § 79g and Rule 
U-50. 

The issuance of the new 4 per cent 
cumulative preferred stock is for the 
purpose of exchanging such stock for 
the outstanding old 7 per cent pre- 
ferred stock of OG & E and the fi- 
nancing of its business and, therefore, 
meets the requirements of clauses (A) 
and (B) of § 7 (c)(2) of the act. The 
issuance of the certificates of deposit 
and certificates for the new 4 per cent 
preferred stock, being for the same 
purpose, also meets the requirements 
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of clauses (A) and (B) of § 7(c) (2). 
No state Commission has informed us 
that any state laws applicable to any 
of the transactions have not been com- 
plied with. The issuance and ex- 
change of these securities meets the 
requirements of §§ 7(c)(2) and (g) 
of the act, and we observe no basis for 
adverse findings under § 7(d). We 
do not find it necessary to impose any 
conditions under § 7(f). The re- 
quest of the company that the issuance 
and exchange of the new preferred 
stock be exempt from the provisions of 
Rule U-50, for the reasons previously 
stated, will be granted. 

The issue and sale of the new serial 
notes is for the purpose of financing 
the business of the company and, 
therefore, meets the requirements of 
§ 7(c)(2)(B). Section 7(g) being 
complied with, we observe no reason 
§ for making adverse findings under § 7 


(d) or for the imposition of any con- 
ditions regarding the issue and sale of 


such notes. Under the provisions of 


subdivision (a)(2) of Rule U-—S50, 
their issuance and sale are exempt 
from the competitive bidding require- 
ments of Rule U-50. 

The proposed amendments to the 
Articles of Incorporation, in so far as 
they affect the rights of the holders of 
outstanding common stock, are sub- 
ject to the provisions of § 6(a) (2) 
and § 7(e) of the act. As a result 
of such changes, it does not appear 
that there will be any unfair or in- 
equitable distribution of voting power 
among the security holders of OG & 
E. Therefore, no adverse findings are 
required under said sections of the 
act. 

For the reasons previously stated, 
no action will be taken at this time on 
the company’s request that it be per- 
mitted to rescind and nullify the divi- 
dénd restriction agreement heretofore 
entered into in 1943 by the company, 
without prejudice to the renewal of 
that request at the time application is 
made to issue the new common stock. 
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Arkansas-Louisiana Electric Cooperative, 
Incorporated 


v. 


Arkansas Public Service Commission et al. 


No. 4-7883 
— Ark —, 194 SW2d 673 
May 13, 1946; rehearing denied June 17, 1946 


PPEAL from judgment affirming Commission order finding 
A foreign electric codperative corporation to be a public 
utility; reversed and remanded with directions. Rehearing 

denied June 17, 1946. 


Corporations, § 20 — Powers of foreign corporation. 
1. A foreign corporation admitted to do business in the state is subject to 
the same regulations, limitations, and liabilities as like corporations of the 
state and shall exercise no greater powers than may be exercised by like 
domestic corporations, p. 295. 

Corporations, § 20 — Powers of foreign corporation — Similarity to domestic cor- 

poration. 

2. A corporation organized under the Louisiana Electric Cooperative Act, 
which is similar to the Arkansas Electric Cooperative Corporation Act, 
both of which were presumably passed pursuant to the provisions of the 
Federal Rural Electrification Act of 1936 is a “like corporation” to an 
Arkansas codperative created under the Arkansas Electric Cooperative Cor- 
poration Act and, therefore, subject to the same regulations, limitations, 
and liabilities as the latter codperative with no greater powers than the 
latter company, p. 295. 

Public utilities, § 21 — Test of status — Charter powers — Utility activities. 
3. A foreign corporation actually engaged as a public utility in the state 
cannot escape Commission regulation merely because the charter powers 
it is permitted to exercise in the state may indicate a different status, since 
what a company does rather than what it, or the state, says it is determines 
its status, p. 298. 

Public utilities, § 24 — Status of contract service. 
4. The furnishing of electric power to one customer under a private con- 
tract does not constitute the furnishing agency a public utility, p. 298. 

Public utilities, § 59 — Status of foreign codperative association — Service to 

single nonmember. 

5. That a foreign electric codperative furnished electricity to a Federal 
agency pursuant to contract under a virtual directive of a Federal war 
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agency did not render the codperative a public utility, particularly where 
the codperative had not held itself out as willing to serve the public gen- 


erally, p. 298. 


Mutual companies, § 3 — Right to membership — Foreign codperative corporation. 
6. Domestic rural electric coéperatives, not expressly being denied the right 
to do so, may become members of a like foreign membership corporation 
entering the state to do business, p. 299. 

(Smits, J., dissents.) 


APPEARANCES: Sherrill, Cockrill 


& Wills, of Little Rock, for appellant ; 
P. A. Lasley, of Little Rock, for ap- 
pellee. 


MiLtweEE, J.: The question for 
determination is whether appellant, 
Arkansas-Louisiana Electric Coopera- 
tive, Inc., is a public utility and, 
therefore, subject to regulation and 
supervision by the Arkansas Public 
Service Commission. 

The Department of Public Utilities 
was created as a separate department 
of the Arkansas Corporation Com- 
mission by Act 324 of 1935, and the 
two agencies were consolidated as the 
Arkansas Public Service Commission 
by Act 40 of 1945. The agency ex- 
isted as the “Department of Public 
Utilities” when the instant proceedings 
were determined by that body, and 
appellee, Arkansas Public Service 
Commission, will be hereinafter re- 
ferred to as “Department,” and appel- 
lant will be designated “Ark-La.” 

A brief history of the proceedings 
leading to the present controversy 
seems appropriate. Ark-La is a Louisi- 
ana corporation organized under Act 
No. 266 of the Louisiana Statutes for 
1940, which provides for the creation, 
operation, and regulation of electric 
codperatives in that state. On Au- 
gust 8, 1941, Ark-La secured author- 
ity from the secretary of state to trans- 
act business in this state as a foreign 
corporation, after complying with the 
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provisions of § 2247 of Pope’s Digest. 
In its application for such authority, 
Ark-La stated that it was a nonprofit 
corporation organized for the purpose 
of producing, transmitting, and selling 
electric power on a nonprofit basis. 

On December 26, 1941, Ark-La 
filed its petition with the Department 
alleging it was “a nonprofit electric 
cooperative corporation composed of 
five Arkansas rural electric codpera- 
tives and five Louisiana rural electric 
cooperatives,” and had a contract to 
supply 32,500-kilowatt capacity of 
electricity to the aluminum plant to be 
built by the Defense Plant Corporation 
near Lake Catherine, Arkansas. The 
petition prayed that the Department 
authorize the construction and opera- 
tion by Ark-La of, (1) a transmission 
line from the aluminum plant site near 
Lake Catherine to the Arkansas-Okla- 
homa line near Fort Smith, Arkansas; 
(2) a steam generating plant of 45,- 
000-kilowatt capacity on the Ouachita 
river; (3) transmission lines to inter- 
connect the proposed steam generating 
plant with a similar plant to be built 
by the Defense Plant Corporation and 
to interconnect with the transmission 
line from Grand river dam; and (4) 
all other transmission lines necessary 
to serve electric power to rural elec- 
tric codperatives that are members of 
Ark-La. 

Two of the present utility appellees 
intervened in opposition to the Ark- 
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La application. After a hearing, the 
Department withheld authority to con- 
struct a generating plant and lines ex- 
tending therefrom to the aluminum 
plant. Authority to construct and op- 
erate transmission lines necessary to 
serve electric power to the rural elec- 
tric codperative members of Ark-La 
was denied, but without prejudice to 
the right to renew such application 
whenever the applicant was in posi- 
tion to furnish more accurate infor- 
mation as to the facilities it planned 
to construct and the service it pro- 
posed to furnish. A certificate of con- 
venience and necessity to construct 
and operate the transmission line from 
the aluminum plant site to the Okla- 
homa line near Forth Smith, Arkansas 
was granted. [See Re Ark-La Elec- 
tric Cooperative (Ark 1942) 42 PUR 
(NS) 112.] The opinion of the De- 
partment clearly indicates that this 


certificate was granted against its own 
judgment, and under a virtual direc- 


tive from those Federal agencies 
charged with the production of ma- 
terials vital to the prosecution of the 
war and the national defense. The 
opposing utilities did not appeal from 
the order of the Department granting 
the certificate of convenience and ne- 
cessity, and Ark-La has not renewed 
its application for a certificate to serve 
its own rural codperative members. 
The transmission line was construct- 
ed and the defense plant was being 
served by Ark-La when the instant 
proceedings were instituted. 

On December 7, 1943, appellees, 
Arkansas-Missouri Power Corpora- 
tion, Southwestern Gas and Electric 
Company, Arkansas Power and 
Light Company, and Oklahoma Gas 
and Electric Company, all public utili- 
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ties operating in this state, filed their 
complaint with the Department under 
§ 17(a) of Act 324 of 1935, § 2080 
(a), Pope’s Digest, alleging that Ark- 
La was doing business in the state of 
Arkansas as a public utility and, there- 
fore, subject to regulations by the 
Department under Act 324 of 1935, 
supra. The utilities prayed that the 
Department require Ark-La to com- 
ply with the terms of the act and that 
it be subjected to complete regulation 
by the Deparment. 

Ark-La filed its answer and motion 
to dismiss contending that the utility 
appellees were unauthorized to com- 
plain to the Department, and that the 
issues raised by the complaint were 
beyond the jurisdiction of the Depart- 
ment to determine. Ark-La also con- 
tended that it was a cooperative non- 
profit, membership corporation and 
not subject to regulation by the De- 
partment; that it served only the De- 
fense Plant Corporation, one of its 
members, and contemplated service to 
its rural codperative members when 
materials became available; and was 
not operating as a public utility. 

After a hearing on November 23, 
1944 a majority of the Commission- 
ers, with Chairman Hathcoat dissent- 
ing, issued an order in which Ark- 
La was found to be a public utility, 
subject to jurisdiction of the Depart- 
ment, and was directed to comply with 
the regulatory provisions of Act 324 
of 1935. Pursuant to the provisions 
of § 2097 of Pope’s Digest, Ark-La 
filed its petition in the Pulaski cir- 
cuit court to review and vacate the 
order of the Department. This ap- 
peal is prosecuted from the judgment 
of the circuit court affirming the order 
of the Department. 
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In determining whether the Depart- 
ment has regularly pursued its author- 
ity in fixing the status of Ark-La as 
that of a public utility, it will be neces- 
sary to consider the extent of Ark-La’s 
corporate powers while operating as a 
foreign corporation in this state. Act 
266 of the state of Louisiana for 1940, 
under which Ark-La was organized, 
is designated by § 30 as the “Electric 
Cooperative Act.” The act is entitled 
in part, “An act relating to coopera- 
tive, nonprofit, membership corpora- 
tions organized to engage in electri- 
fication. .”’ The act contains 
many identical and similar provisions 
to be found in our Act 342 of 1937 
which is designated as the “Electric 
Cooperative Corporation Act,” and is 
entitled “An Act Relating to Co- 
operative, Nonprofit, Membership 
Corporations Organized to Engage in 
Rural Electrification.” 

It cannot be denied that the powers 
granted Ark-La while operating in 
the state of Louisiana under Act 266, 
supra, are somewhat broader than 
those extended to rural electric co- 
éperatives organized in this state un- 
der Act 342. Under the Arkansas 
act a codperative may serve its mem- 
bers only, while under the Louisiana 
act, power is granted the cooperative 
to serve, in addition to its members, 
governmental agencies, political sub- 
divisions and “other persons not in 
excess of 10 per centum of the number 
of its members.” The field of opera- 
tion of a codperative organized under 
the Louisiana act is not specifically 
confined to rural areas as is the case of 
a cooperative organized under our 
Act 342, which defines a rural area 
as any area not included within the 
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boundaries of any city or town with 
a population of more than 2500. 

[1, 2] The appellees, to sustain the 
order of the Department, earnestly 
insist that when Ark-La entered this 
state as a foreign corporation, it 
brought with it all the charter powers 
granted it by the state of Louisiana, 
and that there is nothing in either 
our laws, or policy, to prevent the 


-exercise of such powers in this state. 


If appellees are correct in this conten- 
tion, and Ark-La has the power to 
serve nonmembers and nonrural areas 
in this state, a right denied a codpera- 
tive by our statute, then the deter- 
mination of Ark-La’s status as a pub- 
lic utility by the Department must 
be upheld. 


The rule generally applicable is 
stated in 23 Am Jur, Foreign Cor- 
porations, § 91, as follows: “Al- 
though the organic power of a foreign 
corporation depends upon the law of 
the state from which its existence is 
derived, in the exercise of such power 
in another jurisdiction the corpora- 
tion must conform to the local laws 
and public policy. The validity and 
effect of its acts in states other than 
the state of incorporation, even though 
such acts are within its charter, must 
depend upon the law of the jurisdic- 
tion in which such exercise takes place 
and in which such acts are done. Its 
submission to do business within the 
state is not by right, but by comity 
only, and it is, in respect of business 
done within the state, generally sub- 
ject to, and bound by, the local laws 
and unable to exercise powers or per- 
form acts, whether authorized by its 
charter or not, which are contrary 
thereto.” A similar statement of the 
rule is found in Fletcher Cyclopedia, 
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Corporations, Perm Ed, Vol 17, 
§ 8344, as follows: “Corporations 
coming into a state as a matter of 
comity: become subject to the state’s 
laws, and to the same restrictions and 
duties as corporations formed in the 
state. They have no authority to do 
any act or transact any business which 
is prohibited to domestic corporations 
of like character by the Constitution, 
laws or policy of the state, anything 
in the charters of the foreign corpora- 
tions to the contrary notwithstand- 
ing. If their charters contain grants 
of powers not allowed by the laws of 
such state, the grants will be treat- 
ed simply as if they had not been 
made.” 

We find this rule embodied in the 
fundamental law of this state. Sec- 
tion 11, Art XII of the Constitu- 
tion of 1874 is as follows: “Foreign 


corporations may be authorized to do 
business in this state under such lim- 
itations and restrictions as may be 


prescribed by law. (a) Provided, 
that no such corporation shall do any 
business in this state except while it 
maintains therein one or more known 
places of business and an authorized 
agent or agents in the same upon 
whom process may be served; and, 
as to contracts made or business done 
in this state, they shall be subject to 
the same regulations, limitations, and 
liabilities as like corporations of this 
state (b), and shall exercise no other 
or greater powers, privileges or fran- 
chises than may be exercised by like 
corporations of this state, nor shall 
they have power to condemn or ap- 
propriate private property.” In 
Woodson v. State (1900) 69 Ark 
521, 65 SW 465, 468, Mr. Justice 
Riddick, commenting on this clause 


64 PUR(NS) 


of our Constitution, said: “It will 
be seen from this section of our Con- 
stitution that the legislature has no 
power to give a foreign corporation 
greater powers, privileges, or fran- 
chises than may be exercised by like 
domestic corporations.” This court 
has construed this section to mean 
what it plainly says, and a foreign 
corporation admitted to do business in 
this state is subject to the same regula- 
tions, limitations, and liabilities as 
like corporations of this state and shall 
exercise no greater powers than may 
be exercised by like domestic corpora- 
tions. Railway Co. v, Gill (1891) 
54 Ark 101, 15 SW 18, 11 LRA 452; 
Western U. Teleg. Co. v. State 
(1907) 82 Ark 309, 101 SW 748, 12 
Ann Cas 82; Pekin Cooperage Co. v. 
Duty (1919) 140 Ark 135, 215 SW 
715. 

Is Ark-La a “like corporation” to 
a cooperative organized under Act 
342 of 1937, within the meaning of 
the aforementioned provision of our 
Constitution? The Louisiana act, un- 
der which Ark-La was organized, and 
Act 342, supra, both provide for the 
organization of “codperative, non- 
profit, membership corporations.” 
The provisions of the two acts govern- 
ing the admission, rights, and duties 
of members of a cooperative are prac- 
tically identical. Likewise the dis- 
position of corporate revenues and re- 
funds to members on a patronage 
basis are provided for in both acts. 
License fees are payable in lieu of 
other excise taxes, and organizations 
under each of the acts are exempt from 
the “Securities Act” on certificates of 
membership and certain obligations to 
the Federal government. A careful 
comparison of the two acts clearly 
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indicates the same primary purpose of 
furnishing electric power on a coodp- 
erative, nonprofit basis by the corpora- 
tions organized thereunder. It seems 
reasonable to assume that both acts 
were passed pursuant to the provisions 
of the Federal Rural Electrification 
Act of 1936, 7 USCA §§ 901-914, 
which authorized loans in the several 
states “for rural electrification and the 
furnishing of electric energy to per- 
sons in rural areas who are not receiv- 
ing central station service.” Ark-La 
has borrowed from the Rural Electri- 
fication Administration under the pro- 
visions of this act and executed its 
mortgage to the Federal agency in 
pursuance of the act’s provisions. 


Before Ark-La was authorized to 
do business in Arkansas, it filed with 
the secretary of state its verified cer- 
tificate together with its articles of in- 
corporation. In this certificate it 
sought authority to enter this state as 
“a nonprofit corporaton organized for 
the purpose of producing, transmit- 
ting, and selling electric power on a 
nonprofit basis”; and it must be as- 
sumed that the authorization granted 
by the secretary of state was respon- 
sive to the purpose thus expressed. 

By § 25 of the Louisiana act, co- 
Operatives operating thereunder are 
exempt from the jurisdiction and con- 
trol of the Public Service Commission 
of that state. Secton 31 of our Act 
342 of 1937 provides: “All corpora- 
tions organized under this act shall 
be exempt in any and all respects from 
the jurisdiction and control of the De- 
partment of Public Utilities of this 
state, except said corporations shall 
secure from the Department of Pub- 
lic Utilities, before construction or 
operation is begun, a certificate of 
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convenience and necessity for the 
construction or operation of any 
equipment or facilities for supplying 
electric service in rural areas.” In the 
case of Department of Public Utilities 
v. McConnell (1939) 198 Ark 502, 
30 PUR(NS) 53, 56, 130 SW2d 9, 
11, this court held that the Depart- 
ment had no jurisdiction over co- 
Operatives organized under Act 342, 
supra, and it was there said: “What 
we do decide is that the Department, 
by express language of the statute, is 
denied jurisdiction over the codpera- 
tives in questions other than a deter- 
mination of whether public conven- 
ience and necessity will be served in 
the particular territory or area into 
which, or throughout which, the appli- 
cant proposes to operate.” 

After a careful consideration of the 
respective provisions of the two acts, 
and keeping in mind the common ob- 
jects and purposes which both seem 
designed to achieve, it is our conclu- 
sion that Ark-La is a like corporation 
to an Arkansas cooperative created 
under Act 342 of 1937, within the 
meaning of § 11 of Art XII of our 
Constitution. When Ark-La estab- 
lished its business domicile in this 
state, it became entitled to rights, pow- 
ers and privileges, the same as, but no 
greater than, electric codperatives or- 
ganized under Act 342 of 1937, ex- 
cept as to the specific constitutional 
restriction on the power to exercise 
the right of eminent domain. It is 
also subject to the same regulations 
which are imposed on a domestic elec- 
tric codperative organized under our 
statute, and is, therefore, exempt from 
the control and jurisdiction of the De- 
partment, except that it must secure 
a certificate of convenience and neces- 
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sity from the Department before be- 
ginning construction or operation of 
facilities for supplying service in rural 
areas. 

[3-5] However, despite its restrict- 
ed powers while operating in this state, 
a company may, nevertheless, become 
a public utility by reason of the ac- 
tivities it actually pursues here. If 
Ark-La is, or has, actually engaged 
as a public utility, it cannot escape 
regulation by the Department merely 
because the charter powers it is per- 
mitted to exercise in this state may 
indicate a different status. There are 
numerous cases to the effect that it is 
what a company does that is the im- 
portant thing, and not what it, or the 
state, says that it is. See Inland Em- 
pire Rural Electrification v. Depart- 
ment of Public Service (1939) 199 
Wash 527, 30 PUR(NS) 173, 92 P 
2d 258, and cases there cited. 


Section 1(d)(1) of Act 324 of 
1935 defines the term “public utility” 
to include “persons and corporations, 
or their lessees, trustees, and receivers, 
now or hereafter owning or operating 
in this state, equipment or facilities 
for: Producing, generating, trans- 
mitting, delivering, or furnishing gas, 
electricity, steam, or other agency for 
the production of light, heat, or pow- 
er to, or for, the public for compensa- 
tion.” The statute clearly gives the 
Department jurisdiction and control 
of those utilities which render serv- 
ice to or for the public for compensa- 
tion. 


The only service thus far performed 
by Ark-La in this state has been that 
rendered the Defense Plant Corpora- 
tion under a certificate of convenience 
and necessity from the Department. 
This service was rendered for a year, 
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or more, prior to the time the Defense 
Plant Corporation became a member 
of Ark-La. Appellees insist that this 
service is inconsistent with the idea 
that Ark-La is operating in this state 
as a rural electric cooperative for the 
reason that a cooperative under our 
act may serve members only, as cus- 
tomers. Conceding, without decid- 
ing, that the question whether a 
corporation is acting ultra vires is 
one properly to be determined by 
the Department, has the service ren- 
dered to the Defense Plant Corpo- 
ration, under the circumstances dis- 
closed in this record, resulted in 
fixing the status of Ark-La as 
that of a public utility? This service 
has been rendered pursuant to a pri- 
vate contract between the parties for 
the avowed purpose of relieving a 
power shortage created by the stress 
of war. It was rendered under a 
virtual directive of an agency of the 
Federal government clothed with 
broad wartime powers and acting in a 
period of grave national emergency. 
While the service was rendered to a 
public body, Ark-La was under no ob- 
ligation other than that imposed by 
its agreement to furnish the Defense 
Plant Corporation with electrical 
energy, and did not thereby hold itself 
out as willing to serve the public gen- 
erally. 

It is generally held that the fur- 
nishing of electric power to one cus- 
tomer under a private contract does 
not constitute the furnishing agency 
a public utility. State ex rel. Bucha- 
nan County Power Transmission Co. 
v. Baker, 320 Mo 1146, PUR1929A 
106, 9 SW2d 589; Sunset Shingle 
Co. v. Northwest Electric & Water 
Works (1922) 118 Wash 416, 203 
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Pac 978; Colorado Power Co. v. 
Halderman, PUR1924D 789, 295 
Fed 178. In the case of Re Nevada 
Consolidated Copper Corp. (Ariz 
1938) 25 PUR(NS) 319, the Ari- 
zona Commission held that the cop- 
per company, furnishing power to the 
United States government temporarily 
to relieve a power shortage, was not 
doing a public utility business and 
was not, therefore, subject to regu- 
lation by the Commission as a public 
utility. We concur in this view, and 
conclude that Ark-La has not dedicat- 
ed its property to the use of the pub- 
lic by its contract and service to the 
Defense Plant Corporation. 

The only other undertaking Ark- 
La has sought permission from the 
Department to perform is that of serv- 
ing its five Arkansas rural coopera- 
tive members. An application for a 
certificate of convenience and neces- 
sity to construct and operate facilities 
for this service has thus far been 
denied, but without prejudice to the 
right to renew such application when 
Ark-La is in position to furnish the 
Department with more definite infor- 
mation concerning the proposal. Ark- 
La has not seen fit to renew this ap- 
plication. If, and when, a renewal 
of such application is made, it will 
be time enough to determine whether 
the facts and circumstances involved 
in such proposal would result in the 
determination of Ark-La’s status as 
that of a public utility, and thus render 
it subject to jurisdiction and control 
of the Department. This question is, 
therefore, premature and not an issue 
here. 

[6] Appellees also argue that rural 
electric codperatives organized under 
Act 342 of 1937 may not become 
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members of Ark-La, and, in support 
of this contention, cite the following 
provision contained in Section 12 of 
said act: “A corporation organized 
under this act may become a member 
of another such corporation and may 
avail itself fully of the facilities and 
services thereof.” It is insisted that 
this provision of the act precludes a 
cooperative organized thereunder from 
becoming a member of a corporation 
organized under the law of another 
state. We think this provision of the 
statute must be considered in the light 
of the provisions of § 11, Art XII, 
of our Constitution and the rights ac- 
corded like foreign corporations do- 
ing business in this state. In the case 
of Patterson Orchard Co. v. South- 
west Arkansas Utilities Corp. (1929) 
179 Ark 1029, 18 SW2d 1028, 65 
ALR 1446, this court passed upon the 
question whether a foreign corpora- 
tion engaged as a public utility in this 
state had the right to exercise the 
power of eminent domain. It was 
there held that such corporation could 
not exercise this power by reason of 
the express constitutional restriction 
of § 11, supra. However, it was fur- 
ther held that such corporation might 
acquire right of way by lease, pur- 
chase, or other methods not excepted 
from the general powers granted un- 
der said constitutional provision. The 
above provision of § 12 of the act 
contains no express restriction against 
domestic codperatives becoming mem- 
bers of other like corporations. Un- 
der the rule announced in the Patter- 
son Case, supra, codperatives organ- 
ized under Act 342, not expressly be- 
ing denied the right to do so, may be- 
come members of a like foreign mem- 
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bership corporation entering this state 
to do business. 

The record discloses that Ark-La 
entered a contract with the Rural 
Electrification Administration under 
which the latter was obligated to ad- 
vance Ark-La sufficient funds to en- 
able it to construct facilities in a large 
number of Arkansas counties. It is 
insisted that the construction of such 
facilities could only be for the purpose 
of serving the public generally in the 
several counties, and that it is, there- 
fore, Ark-La’s purpose to establish 
an electric empire in competition with 
privately owned public utilities in this 
state. If Ark-La entertains the pur- 
pose of embarking upon such an am- 
bitious program, that purpose has not 
been revealed in what it has already 
done, or declared its intention of do- 
ing, in this state. It has only rendered 
service to the Defense Plant Corpora- 


tion. It has declared its intention to 
serve its own cooperative members but, 
as yet, has failed to renew its applica- 
tion for the necessary authority from 
the Department to perform this serv- 
ice. We find nothing in its actions 
or declared intentions so far, that in- 
dicates the purpose of making its serv- 
ices available to the public generally. 

After careful consideration of the 
whole record, it is our conclusion that 
the operations and services of Ark-La 
thus far fail to bring it within the 
statutory definition of a public utility 
subject to the jurisdiction and control 
of the Department. The judgment of 
the circuit court affirming the order 
of the Department of November 23, 
1944, is accordingly reversed and the 
cause remanded with directions to dis- 
miss the complaint of appellees and 
vacate the order of the Department. 


Frank G. Smith, J., dissents. 
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PEOPLE EX REL. SPRAGUE v. FINNEGAN 


Mandamus, § 19 — Proper parties. 


1. The judge of the lower court is properly made the sole respondent in a 
mandamus proceeding to compel a lower court to enter a decree as directed 


by the supreme court, p. 302. 


Appeal and review, § 70 — Mandate of supreme court — Effect on lower court 


action. 


2. It is the duty of a lower court judge to enter a decree as directed by 
a mandate of the supreme court, where the latter court’s opinion on prior 
appeal was complete and final in regard to the confiscatory nature of a rapid 
transit company’s rate schedule and the need for a temporary increase in 
fares, and the opinion did not contemplate a retrial or further taking of 


evidence, p. 303. 


Mandamus, § 2 — Mandate of higher court. 
3. Mandamus will lie to compel a judge of a lower court to follow a su- 
preme court mandate giving specific direction for the entry of a decree in 
accordance with the views expressed and the record as made, where the 
supreme court’s opinion is complete and final, p. 303. 


Return, § 50 — Confiscation — Commission duty to increase rates. 
4. The Commission is required to proceed without delay to advance a rapid 
transit company’s schedule of fares to such a point as to check any confisca- 
tion by providing a return of income sufficient to meet operating expenses, 
where the supreme court has enjoined the Commission from enforcing the 
old rates as confiscatory and has left the question of new rates for Com- 


mission decision, p. 303. 


Return, § 51 — Confiscation. 


Statement that a rate of fare which does not produce income return suf- 
ficient to meet operating expenses is confiscatory, p. 303. 


APPEARANCES: Bell, Boyd & Mar- 
shall and Herbert M. Johnson, all of 
Chicago (Thomas L. Marshall and 
David A. Watts, both of Chicago, of 
counsel), for relators; George F. Bar- 
rett, Attorney General, and Barnet 
Hodes, Corporation Counsel, of Chi- 
cago (William C. Wines, William H. 
Sexton, and James J. Danaher, all of 
Chicago, of counsel), for respondent. 


Futon, J.: At the November 
term, 1945, of this court, leave was 
granted Albert A. Sprague and Ber- 
nard J. Fallon, trustees of Chicago 
Rapid Transit Company, as relators, 
to file a petition for writ of mandamus 
against Philip J. Finnegan, as judge 
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of the circuit court of Cook county, 
respondent. 

The basis for the petition and the 
facts leading up to the filing of the 
same are briefly as follows: 

At the May term, 1945, an opinion 
was filed in this court in the case of 
Sprague v. Biggs (1945) 390 III 537, 
61 PUR(NS) 15, 62 NE2d 420, re- 
versing the decree and remanding the 
cause to the circuit court of Cook 
county, with directions to enter a de- 
cree in accordance with the views ex- 
pressed in the opinion. The mandate 
from this court was duly issued on 
September 21, 1945. 

The petition alleges that relators 
duly presented to the respondent, 
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Judge Finnegan, a copy of the opinion 
in said cause, together with the 
mandate, and also a form of decree 
which respondent failed or refused to 
enter. 

A short history of the litigation 
prior to the filing of this original pro- 
ceeding for mandamus shows the fol- 
lowing: In July, 1941, the relators 
filed with the Illinois Commerce Com- 
mission new schedules increasing 
their rates of fare. The Commission 
set aside the new schedules pending 
the hearing of evidence as to rates. On 
November 5, 1941, the relators filed 
their petition with the Commission 
seeking a temporary increase in rates 
pending the hearing on the new sched- 
ule. This application for temporary 
increase in rates was denied. On 


June 15, 1942, upon the completion of 
the hearing, the Commission entered 


an order fixing $36,000,000 as the 
rate base of petitioners but denied any 
increase in rates of fare. 

On February 20, 1942, the relators 
brought suit in the circuit court of 
Cook county to enjoin the Illinois 
Commerce Commission and the At- 
torney General from enforcing the old 
schedules. The cause was referred to 
a master in chancery, who took vo- 
luminous testimony and filed a report 
recommending the granting of the re- 
lief prayed. The circuit court sus- 
tained exceptions to the master’s re- 
port and entered a decree dismissing 
the complaint for want of equity. The 
cause came directly to this court from 
the entry of that decree, and the case 
was completely disposed of by this 
court in Sprague v. Biggs, supra, 
where we reversed the decree and re- 
manded the cause to the circuit court 
with directions to enter a decree in 
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accordance with the views expressed 
in the opinion. After the case was re- 
manded to the circuit court of Cook 
county, on October 11, 1945, it was 
reinstated by that court and reas- 
signed to the respondent. 

After due notice the petitioners pre- 
sented to the respondent a copy of the 
opinion in said case, together with the 
mandate from this court, and a form 
of decree which provided that the 
Commission and the Attorney Gen- 
eral be enjoined from enforcing the 
old rates and from interfering with 
relators charging the proposed higher 
rates. The respondent refused to en- 
ter the decree but permitted the Il- 
linois Commerce Commission to file 
an amended and supplemental answer 
and then referred the cause to a mas- 
ter in chancery to take evidence solely 
on income and operating expenses of 
the petitioner’s railroad property for 
the period commencing January 1, 
1942, to the present time, and to re- 
port his findings by a short day. The 
filing of a motion by petitioners for 
leave to file an original petition for 
mandamus in this court followed, and 
was allowed. The petition prays that 
respondent be ordered to enter the de- 
cree presented or a decree of similar 
import. 

[1] The respondent argues that the 
defendants in the equity suit are in- 
dispensable parties to any mandamus 
proceeding affecting that suit. In 
People ex rel. Olson v. Scanlan 
(1920) 294 Ill 64, 128 NE 328, the 
procedure of making the trial judge 
the sole respondent in cases of this 
character was approved by this court. 
The point loses its force further from 
the fact that the petitioners moved to 
amend and make additional parties 
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respondents, which motion was de- 
nied. 

The question of rates is fully cov- 
ered in Sprague v. Biggs (1945) 390 
Ill 537, 61 PUR(NS) 15, 30, 62 NE 
2d 420, and is not open for discussion 
on this hearing. We held in that case 
that “The property managed and con- 
trolled by the trustees is devoted to a 
public use and the trustees on be- 
half of the trust estate are entitled 
to reasonable compensation for such 
use.” 


In our opinion this court clearly 
held that a rate of fare which does not 
produce income sufficient to meet op- 
erating expenses is confiscatory, and 
approved the finding, in Norfolk & W. 
R. Co. v. Conley, 236 US 605, 59 L 
ed 745, PURI915C 293, 35 S Ct 
437, that rates yielding at most 
a very narrow margin above the 
operating expenses may be con- 
fiscatory. We further held that 
the trustees in that case were entitled 
to a temporary increase in fares to 
meet operating expenses, and that a 
court of equity should act to prevent 
irreparable injury by enjoining the en- 
forcement of orders denying a tempo- 
rary increase in rates. 

We find nothing in our opinion or 
the mandate which directs the court to 
open up the case for a trial de novo on 
any material issue in the case. There 
was nothing said by this court in the 
opinion which expressly or by impli- 
cation authorized the respondent to 
permit further pleadings to be filed or 
to refer the case to a master in chan- 
cery for the purpose of taking further 
proof on the issue of confiscation. The 
language of our opinion does not con- 
template a retrial on that issue or the 
taking of further evidence. 


[2,3] As we review the case, our 
opinion was complete and final as to 
the finding of confiscation, and it was 
the duty of respondent to follow the 
mandate which gave specific directions 
for the entry of a decree in accordance 
with the views expressed, and upon - 
the record as made. People ex rel. 
Olson v. Scanlan, supra; Wilson v. 
Fisher (1938) 369 Ill 538, 17 NE2d 
216. The question as to what is a 
proper rate is still pending before the 
Commission. 

The petitioners have shown a clear 
right to a writ of mandamus, and it is, 
therefore, awarded, commanding re- 
spondent to enter a decree. 

Writ awarded. 


On Petition for Rehearing 


PER CURIAM: 

[4] The arguments advanced in 
support of respondent’s petition for 
rehearing and the motions of the city 
of Chicago and members of the II- 
linois Commerce Commission asking 
leave .to intervene indicate there is 
gross misapprehension as to the real 
issue in this case. In Sprague v. 
Biggs (1945) 390 Ill 537, 61 PUR 
(NS) 15, 62 NE2d 420, it was held 
that the record showed that the rate 
of fare imposed on the utility was con- 
fiscatory, in that the operating income 
was insufficient to meet operating ex- 
penses. It was also held, against the 
utility’s contention, that the record did 
not show a state of facts upon which a 
fare could be fixed that would produce 
a fair return on the investment. The 
cause was remanded with directions 
to proceed in accordance with the 
views expressed. If the distinction 
between the issue in a confiscation 
case and a review in this court on the 
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Commission’s finding pursuant to § 68 
of the Public Utilities Act (Ill Rev 
Stat 1945, Chap 111%, par 72) had 
been observed there would have been 
no occasion for the instant action. The 
effect of the remandment order was 
that the Commission should be en- 
joined from requiring the utility to 
operate on a schedule of fares that 
would not produce operating income 
sufficient to meet operating expenses. 
It was not the function of this court 
or of the trial court to determine what 
that fare should be. It is clear that 
the schedule of fares which was auto- 
matically restored when the utility’s 
proposed schedule of 12 cents was per- 
manently suspended by the Commis- 
sion is not sufficient, but neither this 
court nor the trial court could fix a 
reasonable fare in a confiscation case. 
An examination of the opinion adopt- 
ed in this case and in Sprague v. 
Biggs, supra, will show that we did 


not hold that the 12-cent fare proposed 
by the utility was a reasonable fare. 
The amount of the increase over the 
schedule of fares now in force is for 
the Commission to determine, and aft- 
er the injunction is issued by the trial 
court as directed in the remanding or- 
der, the Commission should proceed 
without delay to advance the schedule 
of fares to such a point as to check 
the confiscation decided in Sprague v. 
Biggs, supra, by providing a return 
of income sufficient to meet operating 
expenses. The filing of inapt motions 
in this court, the trial court or before 
the Commission (in attempts to reliti- 
gate that which has been determined) 
prolongs the confiscation. 

The petition for rehearing is denied. 
The motions of the city of Chicago 
and the members of the Commission 
for leave to intervene are also denied. 
It is ordered that the writ issue im- 
mediately. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re Town Line Farmers Independent 
Telephone Association 


2-U-2124 
June 12, 1946 


PPLICATION for authority to increase telephone rates; new 
A rate schedule authorized. 


Return, § 111 — Reasonableness — Telephone company. 
1. A return of 6 per cent on the rate base of a telephone company was con- 


sidered reasonable, p. 306. 


Rates, § 556 — Extension telephones — Residence and business phones. 
2. A telephone company’s practice of classifying telephones in residential 
premises remote from a subscriber’s place of business as extension service 
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RE TOWN LINE FARMERS INDEPENDENT TELEPH. ASSO. 


is contrary to the accepted definition of extension service, i. ¢., a station 
located in the same local service area as the associated main station, p. 306. 


By the Commission: The Town 
Line Farmers Independent Telephone 
Association, Shawano, Shawano coun- 
ty, filed an application with this Com- 
mission on January 23, 1946, for au- 
thority to increase rates. Federal 
agencies were notified of the proposal 
as required by the Commission’s Gen- 
eral Order No. 2. 


APPEARANCES: Town Line Farm- 
ers Independent Telephone Associa- 
tion, by William J. Beversdorf, Pres- 
ident; A. H. Klebesadel, Secretary; 
Erwin Beversdorf, Treasurer and 
Manager; Charles Raasch, Director, 
and Henry Knitt, Director. 

The Town Line Farmers Independ- 
ent Telephone Association serves ap- 
proximately 205 rural multiparty sub- 
scribers in the rural area adjacent to 
Shawano and Clintonville. Exchange 
service of 123 subscribers is provided 
through the Shawano exchange of the 
Wisconsin Telephone Company, and 
82 subscribers are switched through 
the Clintonville exchange of the Ur- 
ban Telephone Company. On Decem- 
ber 31, 1945, the applicant had 76 
miles of pole line and 420 miles of wire 
in service. All telephone instruments 
are owned by the company and all 
lines are metallic circuits. Of the 205 
subscribers, 114 are stockholders in 
the company. 

The present and proposed rates are 
as follows: 


Net per month 
Present Proposed 


Rural multiparty service.. $1.18 $1.50 
Extension telephone serv- 75 


The applicant’s income statement 
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for 1945, as reported to the Commis- 
sion, shows a net operating loss of 
$182. The total amount expended for 
salaries of lineman and for materials 
and supplies was charged to expenses. . 
Normally a part of such expenditures 
would be charged to capital accounts. 
However, after adjustment of the 
1945 income statement to give effect 
to normal operating conditions with 
respect to division of labor and ma- 
terials expense between capital and op- 
erating expenses, the adjusted state- 
ment indicates that income and ex- 
penses for 1945 were approximately 
equal. 

The salary of the lineman was in- 
creased $120 per year in 1945 and 
$120 on January 1, 1946. The salary 
of the secretary has been increased 
$25 per year. The wages paid to la- 
borers employed for major mainte- 
nance work have increased approxi- 
mately 50 per cent since last year. 
The applicant plans to increase its ex- 
penditures for labor and material dur- 
ing the next few years but since such 
increased expenditures are planned for 
the purpose of rebuilding lines and re- 
placing telephone instruments, they 
will be chargeable to plant accounts 
and will not materially affect operating 
expenses. 

The estimated income and expense 
of the applicant at rates authorized 
herein follow: 

Estimated Income Statement at Authorized 
Rates 


Revenues at proposed rates 
205 subscribers @ 
7 @ 


$18 $3,690 
6 42 


$3,732 
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Revenue deductions 
Repair labor— 
Lineman’s salary ......... 
Extra labor 


Repair materials and supplies .... 
Switching service 

General office salaries 

Other general expense ........ 


Total expenses ..... “sseeee 
Depreciation expense .....eeeeeeees 
Taxes other than income 

Income taxes 


Total operating revenue deductions 
Net operating revenues 


$3,476 
$256 


* The applicant’s accounting with respects 
to telephone plant has been erroneous in that 
additions to plant have not been recorded in 
all cases. In order to determine an adequate 
annual charge for depreciation expense, the 
amount of such charge was related to an esti- 
mate of the cost of plant determined from a 
consideration of the investment in telephone 
plant recorded by comparable companies. 


From data contained in the appli- 
cant’s 1945 report, a rate base is de- 


termined as follows: 


Cost of plant : 
Less reserve for depreciation 


eeeeeeee 


coccccccs $oysoe 
$300 
100 
POT TT TTT Ty coccccccce GAIT 
[1] The rate base as found above 
is reasonable. A return of 6 per cent 
on the rate base is indicated on the 
basis of the estimate of income and ex- 
penses. Such return is reasonable. 
[2] The proposed rate of 75 cents 
per month for extension telephone 
service is reasonable for business serv- 
ice but would be unreasonable for 
residence extension telephone service. 
Studies on the cost of rendering resi- 
dential extension service indicate that 
a rate of 50 cents per*month is reason- 
able for such service, and the rates ap- 
plied for will be modified accordingly. 


Net book value of plant 
Working capital 
Materials and supplies inventory ..... 


The practice of the applicant has been 
to classify telephones in residential 
premises that are remote from busi- 
ness premises of the customer as ex- 
tension service. This practice is con- 
trary to the accepted definition of ex- 
tension telephone service. A rule de- 
signed to clarify the availability of ex- 
tension telephone service is included 
herein. 

The Commission finds: 

That the present rates of the Town 
Line Farmers Independent Telephone 
Association are inadequate and unrea- 
sonable and that the rates herein au- 
thorized are adequate and reasonable. 


ORDER 


It is therefore Ordered: 

That the Town Line Farmers In- 
dependent Telephone Association 
adopt the following rates and rules to 
become effective July 1, 1946: 

Rural multiparty service .. $1.50 net per mo. 
Extension telephone service 


Business 
Residence 


Extension Telephone Service Rule 


Extension stations must be located 
in the same local service area as the 
associated main station. 

Separate telephone numbers or oth- 
er distinctive designations are not as- 
signed to extension stations, nor is 
code ringing permitted. Extension 
stations are not listed and no addi- 
tional free listings are allowed in con- 
nection with the main station on ac- 
count of extension stations. 

When either main or extension sta- 
tion is located at a business classifica- 
tion, business rates apply to both sta- 
tions. 





64 PUR(NS) 


306 





RE BELLOWS FALLS HYDRO-ELECTRIC CORP. 


VERMONT SUPREME COURT. WASHINGTON 


Re Bellows Falls Hydro-Electric 
Corporation 


No. 1744 
— Vt —, 47 A2d 409 
May 21, 1946 


PPEAL from state Commission order authorizing dam con- 
struction on navigable stream; reversed and petition for 
authority dismissed. A 


Appeal and review, § 78 — State Commission order — Judicial notice of Federal 
statute. 
1. The court, in reviewing a state Commission order authorizing the 
erection of a dam in a navigable stream, must take judicial notice of all 
provisions of the Federal Power Act which apply to the subject matter, 
notwithstanding that none of the briefs filed in the case mentioned any 
provisions of that statute, p. 308. 


Appeal and review, § 66 — Dismissal without decision on merits — Want of juris- 
diction. 
2. The court will dismiss an appeal without a decision on the merits, 
whether moved by a party or not, when it is discovered that it has no 
jurisdiction, and jurisdiction over the subject matter cannot be conferred 
by agreement or consent of the parties when it is not given by law, p. 308. 
Water, § 10 — Jurisdiction of state Commission — Dam construction on navigable 
Stream. 
3. A state Commission has no authority to authorize a domestic hydroelec- 
tric corporation to erect a dam on a navigable stream, since such a river 
comes within the purview of the Federal Power Act giving the Federal 
Power Commission jurisdiction over such construction, p. 308. 


* 


Before Moulton, CJ., Sherburne 
and Sturtevant, JJ., and Cleary and 
Adams, Superior Judges. 


APPEARANCES: Wilson & Keyser, 
of Chelsea (F. J. Dunn, of Boston, 
Mass., of counsel), for plaintiff; Bar- 
ber & Barber, of Brattleboro, and 
Witters & Longmoore, of St. Johns- 
bury, for defendant. 


STuRTEVANT, J.: This is an appeal 
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from an order of the Public Service 
Commission, purporting to grant au- 
thority to the Bellows Falls Hydro- 
Electric Corporation to redevelop its 
water power facilities on the Connecti- 
cut river by the erection of a dam in 
that stream, between the towns of 
Hartford, Vermont, and Lebanon, 
New Hampshire. The petitioner is a 
public service corporation, organized 
under the laws of this state and the 


64 PUR(NS) 





VERMONT SUPREME COURT 


dam which it proposes to erect is for 
the purpose of developing electric 
power. The petition was brought, 
hearing had thereon, findings of fact 
made and filed by the Public Service 
Commission and its order, dated No- 
vember 9, 1945, issued thereon, all in 
accordance with the provisions of P.L. 
6122, as amended by No. 138 of the 
Acts of 1945. So far as here material, 
the provisions of that act are as fol- 
lows: “A person or domes- 
tic or foreign corporation shall not 
construct any dam in any 
stream, or river within or along the 
borders of this state where Vermont 
land is proposed to be overflowed, 
: unless authorized by the Pub- 
lic Service Commission so to do. 


” 


[1] While none of the briefs filed in 
this case makes any mention of the 
provisions of the Federal Power Act, 
16 USCA § 79la et seq., yet this 
court is bound to take judicial notice 
of all provisions of that act which ap- 
ply to the subject matter of the peti- 
tion. Bouchard v. Central Vermont 
R. Co. (1914) 87 Vt 399, 401, 89 
Atl 475, LRA 1915C 33. Section 
23(b) of that act, 16 USCA § 817, 
states as follows: 

“It shall be unlawful for any per- 
son, state, or municipality, for the pur- 
pose of developing electric power, to 
construct, operate, or maintain any 
dam, across, along, or in any 
of the navigable waters of the United 
States, except under and in 
accordance with the terms of a permit 
or valid existing right of way granted 
prior to June 10, 1920, or a license 
granted pursuant to this act. ” 

[2, 3] That the Connecticut river 
is a navigable stream of the United 
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States is not in question here. There- 
fore, at the outset, we are confronted 
with the following questions: Does 
P. L. 6122, as amended by No. 138 
of the Acts of 1945 have any applica- 
tion to the subject matter of the peti- 
tion in this case when considered in 
connection with the Federal Water 
Power Act, enacted by Congress June 
10, 1920, as amended by the Federal 
Power Act approved August 26, 
1935? 16 USCA § 79la et seq. In 
short, did the Public Service Com- 
mission have jurisdiction of the sub- 
ject matter of this petition? If not, 
then this appeal brings nothing to 
this court for review and it follows 
that we are without jurisdiction to 
consider the merits of the case. Al- 
though neither of the parties is rais- 
ing the question of jurisdiction by 
motion, or otherwise, nevertheless, it 
has long been the law of this state that 
a court will dismiss a cause at any 
stage, whether moved by a party or 
not, when it is discovered that it has 
no jurisdiction ; and also that jurisdic- 
tion over the subject matter of a suit 
cannot be conferred by agreement or 
consent of the parties when it is not 
given by law. Miner’s Executrix v. 
Shanasy (1917) 92 Vt 110, 112, 102 
Atl 480; Re Jesse Carleton (1936) 
108 Vt 312, 315, 187 Atl 423; also 
see Howe v. Lisbon Sav. Bank & 
Trust Co. (1940) 111 Vt 201, 14 A2d 
13, for a discussion of the subject of 
court jurisdiction. 

The answer to the question before 
us is found in the opinion of the 
United States Supreme Court in First 
Iowa’ Hydro-Electric Cooperative v. 
Federal Power Commission (1946) 
— US —, 90 L ed —, 63 PUR(NS) 
193, 66 S Ct 906. It appears from the 
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facts, as stated in that opinion, that, 
in that case, the petitioner is a co- 
Operative association organized under 
the laws of lowa, with power to gen- 
erate, distribute, and sell electric ener- 
gy. On June 29, 1940, pursuant to 
the provisions of the Federal Power 
Act, it filed with the Federal Power 
Commission, a declaration of inten- 
tion to construct and operate a dam, 
reservoir, and power plant on the 
Cedar River near Moscow, Iowa. On 
April 2, 1941, it also filed with the 
Commission an application for a li- 
cense, under the provisions of the Fed- 
eral Power Act, to construct an en- 
larged project. This project contem- 


plated taking most of the water from 
the Cedar river at Moscow, Iowa, and 
by a diversion canal, conduct it to 
Muscatine, Iowa, where it would enter 
the Mississippi river. 


The Cedar 
river enters Iowa from the north, 
flows through that state to Columbus 
Junction, Iowa, where it joins the 
Iowa river from which point the last- 
named river flows southeasterly into 
the Mississippi at a point about 20 
miles below Muscatine. Among other 
facts, the Commission found that these 
rivers are navigable and that under the 
provisions of the Federal Power Act, 
a license is required for the proposed 
project. The petitioner filed an ap- 
plication for such license on August 
11, 1941. On November 4, 1941, the 
Commission granted the state of 
Iowa’s petition to intervene, and since 
that time, that state has actively op- 
posed the granting of the Federal li- 
cense as prayed for by the petitioner. 
After hearing, the Commission filed 
findings of fact approving the project. 
Referring to this matter, on page 910 
of the opinion in 66 S Ct, 63 PUR 
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(NS) at p. 197, the court states: 
“The Commission, however, was con- 
fronted at that point with a claim by 
the state of Iowa that the petitioner 
must not only meet the requirements 
for a Fderal license for the project un- 
der the Federal Power Act, but should 
also present satisfactory evidence of 
its compliance with the requirements 
of Chap 363 of the Code of Iowa, 
1939, hereinafter discussed, for a per- 
mit from the state executive council 
of Iowa for the same project.” 

It appears that the Commission was 
of the opinion that this claim of the 
state was without merit, however, it 
dismissed the petition without preju- 
dice, for the purpose of affording an 
opportunity of obtaining a determina- 
tion of this question by the courts. 
On the applicant’s application for a 
review of the dismissal, it was af- 
firmed by the United States court of 
appeals for the District of Columbia 
(1945) — US App DC —, 60 PUR 
(NS) 343, 151 F2d 20. Then the 
United States Supreme Court granted 
certiorari (1946) 66 S Ct 337. At 
page 911 of the opinion in 66 S Ct, 
63 PUR(NS) at p. 198, the court 
states: “ For the purposes 
of this application, it is settled that 
the project will affect the navigability 
of the Cedar, Iowa, and Mississippi 
rivers, each of which has been deter- 
mined to be a part of the navigable 
waters of the United States, 
and will require for its construction 
a license from the Commission. The 
project is clearly within the jurisdic- 
tion of the Commission under the 
Federal Power Act. The question at 
issue is the need, if any, for the pres- 
entation of satisfactory evidence of 
the petitioner’s compliance with the 
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terms of Chap 363 of the Code of 
Iowa. .” Referring to this same 
matter, on page 911 of the opinion in 
66 S Ct, 63 PUR(NS) at p. 198, 
the court states: “Section 7767 of 
that chapter is alleged to require the 
issuance of a permit by the executive 
council of the state and is the one on 
which the Commission’s order must 
depend. It provides: 

“ ‘7767 Prohibition—permit. No 
dam shall be constructed, maintained, 
or operated in this state in any navi- 
gable or meandered stream for any 
purpose, or in any other stream for 
manufacturing or power purposes, nor 
shall any water be taken from such 
streams for industrial purposes, unless 
a permit has been granted by the ex- 
ecutive council to the person, firm, 
corporation, or municipality con- 
structing, maintaining, or operating 
the same.’” 

In answer to Iowa’s claim on this 
matter, the court, at p. 911 of the 
opinion in 66 S Ct, 63 PUR(NS) 
at p. 199, states: “To require the 
petitioner to secure the actual grant to 
it of a state permit under § 7767 asa 
condition precedent to securing a Fed- 
eral license for the same project under 
the Federal Power Act would vest in 
the executive council of Iowa a veto 
power over the Federal project. Such 
a veto power easily could destroy the 
effectiveness of the Federal act. It 
would subordinate to the control of 
the state the ‘comprehensive’ planning 
which the act provides shall depend 
upon the judgment of the Federal 
Power Commission or other repre- 
sentatives of the Federal govern- 
ment.” 

At page 912 of the opinion in 66 
S Ct, 66 PUR(NS) at p. 199, the 
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court points out that the provisions 
of § 7771 of the Iowa code, if given 
effect, make the proposed project im- 
possible because, among other things, 
that statute provides: “If it shall ap- 
pear to the council that any 
water taken from the stream in con- 
nection with the project is returned 
thereto at the nearest practicable 
place, it shall grant the per- 
mit.” The proposed project contem- 
plates taking most of the water from 
the Cedar river and conducting it to 
the Mississippi which cannot be done 
if those statutory provisions are com- 
plied with. At pages 912 and 913 of 
the opinion in 66 S Ct, the court 
shows that it was this proposed di- 
version of the waters of the Cedar 
river that commended this proposed 
project to the Commission. , 
At page 914 of 66 S Ct, 66 PUR 
(NS) at p. 201, the court holds: 
“The securing of an Iowa state per- 
mit is not in any sense a condition 
precedent or an administrative pro- 
cedure that must be exhausted before 
securing a Federal license.” “At page 
920 of 66 S Ct, 66 PUR(NS) at p. 
208, it is stated: “The detailed pro- 
visions of the act providing for the 
Federal plan of regulation leave no 
room or need for conflicting state con- 
trols.” On the same page the Court 
cites with approval, United States v. 
Appalachian Electric Power Co. 
(1940) 311 US 377, 404, 405, 426, 
427, 85 L ed 243, 36 PUR(NS) 129, 
61 S Ct 291. At page 920 of 66 S Ct, 
the court quotes at length from that 
case. That quotation contains the fol- 
lowing, 66 PUR(NS) at p. 209: 
ee But there is no doubt that 


the United States possesses the power 
to control the erection of structures in 
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navigable waters.’”” Also on that 
page, the concluding holding of the 
court is: “It is the Federal Power 
Commission rather than the Iowa 
Executive Council that under our con- 
stitutional government must pass upon 
these issues on behalf of the people of 
Iowa as well as on behalf of all 
others.” 

The judgment of the lower court 
was reversed with direction that the 
case be remanded to the Federal 
Power Commission for further pro- 
ceedings in conformity with that opin- 
ion. 

From the foregoing it follows that 


the Public Service Commission was 
without authority in law to entertain 
the petition in the case at bar and 
should have dismissed the same. It 
follows that the attempted appeal pre- 
sents no question on the merits of the 
case for our consideration. 

The judgment order of the Public 
Service Commission, dated November 
9, 1945, purporting to authorize the 
petitioner, Bellows Falls Hydro-Elec- 
tric Corporation, to construct a dam 
on the Connecticut river as prayed 
for in the petition, is reversed and the 
petition is dismissed for want of ju- 
risdicton. 





NORTH DAKOTA PUBLIC SERVICE COMMISSION 


Re Cavalier Rural Electric Cooperative, 
Incorporated 


Case No. 4250 
May 27, 1946 


PPLICATION by rural electric codperative for authority to con- 
A struct, operate, and maintain electric supply lines ; approved. 


Certificates of convenience and necessity, § 12 — Commission jurisdiction — Elec- 


tric codperative. 


The contention of an electric codperative that a state Commission lacks 
jurisdiction to issue certificates of convenience and necessity to electric 
codperative corporations was considered. to possess substantial merit and 
sustained pending clarification of legislative intent by appropriate legisla- 


tion or judicial interpretation. 


By the Commission: The Cava- 
lier Rural Electric Codperative, Inc., 
of Langdon, North Dakota, having 
filed its petition with this Commission 
praying for authority to construct, 
operate, and maintain the electric sup- 
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ply lines described therein, which ap- 
plication was accompanied by maps 
showing the locations and routes of 
the electric supply lines which the ap- 
plicant intends to so construct, operate, 
and maintain, and the Commission 
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having noticed said petition for hear- 
ing upon its merits at a place pro- 
vided by the applicant, at Langdon, 
on the 25th day of April, 1946, at 
the hour of 10 a.m., Central Standard 
Time, and having caused due notice 
thereof to be served upon all interested 
parties in the manner provided by 
law, the following appearances were 
entered at the time of the hearing: 

Snowfield & Snowfield, Attorneys, 
Langdon, North Dakota, for Cavalier 
Rural Electric Cooperative, Inc.; 
Robert W. Carlson, Chief Engineer, 
for the Public Service Commission of 
the state of North Dakota. 

That at the time and place specified 
for said hearing the applicant submit- 
ted its evidence and exhibits in sup- 
port of its petition. That no one ap- 
peared to protest or object to the 
granting of the authority sought by 
the applicant, and the Commission 
having duly considered all of the evi- 
dence and exhibits so offered and re- 
ceived, and being fully advised in the 
premises, makes the following: 


Findings of Fact 
I 


That the applicant is an electric co- 
Sperative corporation organized pur- 
suant to the provisions of § 10-13 
of the R. C. of 1943. 


II . 


That the applicant has filed its peti- 
tion with this Commission for author- 
ity to construct, operate, and main- 
tain the electric supply lines described 
therein pursuant to the provisions of 


§ 49-20 of the R. C. of 1943. 


III 


That the applicant seeks authority 
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to construct, operate, and maintain 
electric supply lines primarily within 
the counties of Cavalier and the north 
quarter of Ramsey, as more fully 
shown by the petition and exhibits 
on file in said proceeding. 


IV 


That, in order to avoid or mitigate 
interference of electrical supply lines 
with signal lines, and to avoid or 
minimize the hazard of injury to per- 
sons or property, the applicant intends 
to construct, operate, and maintain 


said electric supply lines in accordance 
with applicable provisions of the Na- 
tional Electrical Safety Code and with 
the rules and regulations of this Com- 
mission applicable thereto. 


Vv 


That the applicant has challenged 
the jurisdiction of this Commission 
to issue a certificate of public con- 
venience and necessity, contending 
that jurisdiction of the Commission is 
limited to approval of the construc- 
tion and operation of its electrical 
supply lines pursuant to the provi- 
sions of § 49-20 of the R. C. of 1943. 


Conclusions 


I 
Jurisdiction of Commission 


Counsel for the Electric Codépera- 
tive Corporation has challenged the 
jurisdiction of this Commission to 
issue certificates of public convenience 
and necessity to a codperative corpora- 
tion, contending, in effect, that the 
Commission has no jurisdiction over 
said codperatives except to authorize 
the construction and operation of its 
electrical supply lines pursuant to the 
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provisions of § 49-20 of the R. C. of 
1943. 

The codperative corporation relies 
upon the following reasons and au- 
thority to sustain its contention: 

1. That said codperative was ex- 
pressly organized pursuant to the 
Electric Codperative Corporation Act, 
Chap 115, Session Laws, 1937 (now 
§ 13-10 R. C. of 1943). 

2. That the Electric Codperative 
Corporation Act of 1937 is a special 
statute, and as such is controlling. 
State ex rel. Braatelien v. Drakeley 
(1913) 26 ND 87, 143 NW 768. 

3. That the Electric Codperative 
Corporation Act expressly provides, 
in part; that: “This act is complete 
in ttself and shall be controlling. The 
provisions of any other law of this 
state, except as provided in this act, 
shall not apply to a corporation or- 
ganized under this act.” (Section 36, 
Chap 115, Session Laws, 1937.) Kist 
v. Butts (1942) 71 ND 436, 1 NW2d 
612, 138 ALR 1206. 


4. That the applicant is not a pub- 
lic utility in the sense that said term 
is employed in the Public Utility Act 
of 1919, as amended, because the ap- 
plicant can only furnish electric serv- 
ice to its members. Citing among 
others the following cases: Colorado 
Utilities Corp. v. Public Utilities 
Commission (1936) 99 Colo 189, 17 
PUR(NS) 187, 61 P2d 849; State 
ex rel. Danciger v. Public Service 
Commission, 275 Mo 483, PUR 
1919A 353, 205 SW 36, 18 ALR 
754; Inland Empire Rural Electrifica- 
tion v. Department of Public Service 
(1939) 199 Wash 527, 30 PUR(NS) 
173, 92 P2d 258. 

5. That this Commission has no 
jurisdiction, except such as is ex- 
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pressly conferred by law or arises by 
reasonable implication from express 
powers granted. That neither the 
Electric Codperative Corporation Act 
nor the Public Utility Act or any 
amendments thereof confer any au- 
thority expressly or by necessary im- 
plication upon this Commission to is- 
sue to said codperative a certificate of 
public convenience and necessity, and 
that by reason thereof this Commission 
does not possess such power. Thomas 
v. McHugh (1934) 65 ND 149, 5 
PUR(NS) 488, 256 NW 763; Lyons 
v. Otter Tail Power Co. (1938) 68 
ND 403, 406, 25 PUR(NS) 431, 
280 NW 192. 

The Commission has carefully con- 
sidered all briefs filed, and the oral 
argument both challenging and de- 
fending its jurisdiction to issue cer- 
tificates of public convenience and ne- 
cessity to electric coOperative corpora- 
tions, and has determined that, while 
the question is not free from legal 
doubt, the contention that this Com- 
mission has no jurisdiction to issue 
certificates of public convenience and 
necessity to electric codperative cor- 
porations has substantial merit, and 
should be sustained until the legisla- 
tive intent can be clarified either by 
appropriate legislation or by judicial 
interpretation; and therefore the 
Commission concludes that its order 
in this proceeding should be limited 
to a grant of authority to construct, 
operate, and maintain the electric sup- 
ply lines pursuant to the provisions 
of § 49-20 R. C. of 1943. 


II. 

The Commission further concludes 
that the applicant intends to, and will, 
construct, operate, and maintain the 
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electric supply lines described in its 
petition in accordance with the rules 
and regulations prescribed by this 
Commission pursuant to § 49-20 of 
the R. C. of 1943; and the Commis- 
sion being fully advised in the prem- 
ises ; 

Now therefore it is ordered that 
the Cavalier Rural Electric Codpera- 
tive, Inc., of Langdon, North Dakota, 


struct, operate, and maintain the elec. 
trical supply lines described in its peti- 
tion, provided, that the applicant shall 
fully comply with applicable provisions 
of the National Electrical Safety 
Code and with the rules and regula- 
tions of this Commission applicable 
thereto, in the construction, operation, 
and maintenance of said electrical sup- 
ply lines. 


be and is hereby authorized to con- 
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Nebraska Power Company 


Omaha Ice & Cold Storage, Incorporated 


No. 32116 
— Neb —, 23 NW2d 312 
May 31, 1946 


PPEAL from Commission order granting application for 
A authority to issue and sell serial notes; dismissed. 


Appeal and review, § 80 — Parties — Commission order. 


1. Within the contemplation of § 75-405, Revised Statutes, 1943, the par- 
ties designated therein as having the right to institute proceedings in the 
supreme court to reverse, vacate, or modify an order of the State Railway 
Commission must have either a substantial right, a property right, or a 
pecuniary right adversely or injuriously affected, or some right other than 
merely a general interest common to all members of the public adversely 
or injuriously affected, p. 317. 


Security issues, § 129 — Parties — Sale of notes — Objections by consumer. 
2. Where an application is filed before the State Railway Commission for 
authority to issue and sell serial notes to retire preferred stock of a cor- 
poration, and objections are made to the jurisdiction of the Commission to 
entertain the subject matter contained in such application, and such objec- 
tions merely recite that the objector is a customer of the applicant using 
a large quantity of electric energy, and setting forth no allegations in the 
objections to disclose in which manner any right or interest of the objector 
is adversely or injuriously affected, the objector then does not have such a 
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right or interest as would warrant it in instituting proceedings in the su- 
preme court as provided for in § 75-405, Revised Statutes, 1943, p. 318. 


Headnotes by the Court. 


APPEARANCES: Chambers & Hol- 
land, of Lincoln, for appellant; 
Fraser, Connally, Crofoot & Wens- 
trand and W. H. Wright, all of 
Omaha, for appellee. 

Heard before Simmons, C. J., and 
Paine, Carter, Messmore, Yeager, 


Chappell, and Wenke, JJ. 


MessmorE, J.: This is an appeal 
by the Omaha Ice & Cold Storage, 
Inc., from an order of the Nebraska 
State Railway Commission after 
hearing had on application No. A- 
16266 of the Nebraska Power Com- 
pany of Omaha, Nebraska, wherein 
the Commission granted it authority 
to issue and sell its serial notes in the 
principal amount of $7,000,000 to be 
dated as date of issuance thereof 
which would not be later than Septem- 
ber 1, 1945, and to issue and pledge 
as collateral security for its said notes, 
its bonds in the principal amount of 
$7,000,000, the purpose being to re- 
tire its outstanding preferred stock. 
The Commission overruled the ob- 
jections of the Omaha Ice & Cold 
Storage, Inc., which challenged the 
jurisdiction of the Commission over 
the subject matter contained in the 
application. From this order of the 
Commission the Omaha Ice & Cold 
Storage, Inc., appealed. 


For convenience, the Omaha Ice 
& Cold Storage, Inc., will hereinafter 
be referred to as appellant, the Ne- 
braska Power Company as appellee, 
and the State Railway Commission as 
the Commission. 

The case is before this court upon 
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the appellee’s motion to dismiss the 
appeal. The motion in substance, is 
as follows: (1) The appellant has 
no such interest in the subject matter 
involved as to legally warrant or 
justify an appeal by it; (2) the ap- 
pellant is not aggrieved and will not 
be affected in any way by any order 
entered either affirming or reversing 
the order of the Commission with 
reference to the subject matter of the 
objections filed by it; (3) the objec- 
tions of the appellant raise solely the 
question of the jurisdiction of the 
Commission over the subject matter 
of the application filed by the appellee, 
and a determination of such question, 
in so far as the appellant is con- 
cerned, amounts only to an abstract 
question of law in no wise affecting 
substantial rights of the appellant ; and 
(4) the issues, as indicated by the 
transcript, involve only the question 
of jurisdiction of the Commission, 
and a determination of the same will 
not affect property or other rights 
of either the appellant or the appellee. 

The objections filed by the appellant 
to the application of the appellee be- 
fore the Commission, in so far as need 
be considered here, object to the ju- 
risdiction of the Commission over the 
subject matter, alleging that appellant 
is a large consumer of electric energy 
in the city of Omaha, and a customer 
of the appellee. 

The appellant, in its brief, states the 
question before this court to be, wheth- 
er a customer of the appellee has such 
an interest as will permit an appeal 
under § 75-405, Rev Stats 1943? 
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The appellant sets forth, to show 
the liberality in making complaint be- 
fore the State Railway Commission, 
§ 75-401, Rev Stats 1943, and § 75- 
411, Rev Stats 1943, which sections, 
in the main, have to do with the fix- 
ing of rates and discrimination in 
rates by railroads and other common 
carriers, notice to be given, hearings 
thereon and pleadings to be filed, none 
of which are involved in this appeal. 

The appellant cites the case of Lin- 
coln Commercial Club v. Missouri P. 
R. Co. 103 Neb 504, PURI919E 57, 
172 NW 687. This case was brought 
by the Lincoln Commercial Club as 
representative of a class of interested 
persons, and dealt exclusively with 
discrimination in rates. The court 
held: “Where unjust discrimination 


arises as between individuals or local- 
ities, by reason of the absorbing of 
switching charges in certain instances 


and not in others under like circum- 
stances and conditions, the carrier 
may be required to remove the dis- 
crimination by a change in tariff sched- 
ule eliminating the charge.” 


It is apparent from an analysis of 
§§ 75-401 and 75-411, Rev Stats 
1943, that in so far as the fixing and 
determination of rates by railroads 
and other common carriers is con- 
cerned, the right to complain, as pro- 
vided for in such statutory provisions, 
is broad enough to include a civic club 
organized for commercial purposes, as 
in the case of the Lincoln Commercial 
Club v. Missouri P. R. Co. supra. 
However, the question of the right 
to appeal in the cited case, was not 
raised in this court. It is therefore 
apparent, a clear distinction exists be- 
tween the applicability of the foregoing 
statutory provisions to the case of the 
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Lincoln Commercial Club v. Missouri 
P. R. Co. supra, and the subject mat- 
ter before this court in this appeal 
wherein no questions of rates are in- 
volved. 
We now set forth, in substance, 
§ 75-405, Rev Stats 1943: “If any 
. person or persons affected 
thereby, shall be dissatisfied with the 
decision of the State Railway Commis- 
sion affirming, revising, annulling or 
modifying any rate or rates com- 
plained of in the original schedule, or 
any subsequent schedule, which may 
be the subject of investigation, or 
with the decision of the Commission 
with reference to any rate, classifica- 
tion, rule, charge, order, act, or reg- 
ulation made or adopted by them upon 
which there has been a hearing be- 
fore the Commission, except as other- 
wise expressly provided for herein, 
such dissatisfied person or 
persons affected may institute pro- 
ceedings in the supreme court of Ne- 
braska to reverse, vacate or modify 
the order complained of; ¥ 
The appellant cites Poppleton v. 
Moores (1901) 62 Neb 851, 855, 88 
NW 128, 129; (1903) 67 Neb 388, 
93 NW 747, in support of its conten- 
tion. The action was brought by a 
water user and taxpayer to enjoin the 
mayor and city council of Omaha from 
passing an ordinance postponing the 
city’s rights to purchase, at an ap- 
praised value, the plant of a water- 
works company. The right of a citi- 
zen to maintain such a suit was among 
the things objected to. The appellant 
quotes from the first opinion in the 
above-cited case the following: “The 
allegations as to the manner in which 
plaintiff will be affected by it seem 
amply to disclose such an interest as a 
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court of equity should protect against 
an unauthorized action of municipal 
authorities. It involves at least a pos- 
sible, if not a certain, maintenance of 
water rates and an embarrassment of 
one remedy if rates are oppressive.” 

It will readily be discerned, by an 
analysis of the cited case, that the pro- 
posed action to be taken by the mu- 
nicipality, which was unlawful, would 
affect the substantial rights of this 
taxpayer and all taxpayers who were 
water users of the city. 

It is interesting to note that in the 
second opinion in the cited case, this 
court held: “Wholly unauthorized 
action under color of office by munici- 
pal authorities, which injuriously af- 
fects the interest of a taxpayer and 
water user of the city, and for which 
he has no direct remedy at law, war- 
rants an injunction to protect him.” 
Obviously the case is not in point with 
the subject matter under consideration 
in this appeal. 

We note the following language 
in § 75-405, Rev Stats 1943: “If 
any . . . person or persons affected 
thereby, shall be dissatisfied with the 
decision of the State Railway Com- 
mission , such dissatisfied 

person or persons affected may 
institute proceedings in the supreme 
court of Nebraska to reverse, vacate 
or modify the order complained of; 
” 


The word “affected” is not a word 
of art, but a word of ordinary Eng- 


lish. It is capable of a very large 
meaning. See 1 Stroud’s Judicial 
Dictionary, 2d Ed. p. 50. 

“Affect” means “to act upon; in- 
fluence; change; enlarge or abridge; 
often used in the sense of acting in- 
juriously upon persons and things.” 


317 


Black’s Law Dictionary, 3d Ed. p. 72. 
See, also, 1 Bouv Law Dict Rawles 
Third Revision, p. 158. 

“The word ‘affect,’ as applied to 
such parties as a reversal of a judg- 
ment would affect, means adversely 
affect.” 2 Words and Phrases, Perm 
Ed. p. 634. 

“Adverse” means having opposing 
interests; having interests for the 
preservation of which opposition is 
essential. See Webster’s New Inter- 
national Dictionary, 2d Ed. Una- 
bridged, p. 38. 

The word “adversely” means where 
all parties whose interest may be 
materially affected by reversal or 
modification of judgment, are “ad- 
versely interested.” See 2 Words and 
Phrases, Perm. Ed. p. 549. 


[1] It is therefore clear that with- 
in the contemplation of § 75-405, 
Rev Stats 1943, some right of ap- 
pellant must be adversely or in- 
juriously affected by the order of the 
Commission, either a substantial right, 
a property right, a pecuniary right, or 
some right other than merely a gen- 
eral interest common to all members 
of the public, to warrant institution of 
proceedings in the supreme court as 
provided in such statute. 

We have heretofore mentioned 
briefly the allegation of the appellant’s 
motion objecting to the jurisdiction 
of the Commission in so far as the 
same need be considered in determin- 
ing this appeal. We repeat, in sub- 
stance, the allegation of such objection 
more specifically. Appellant alleges 
that it maintains an ice manufacturing 
plant and uses from $35,000 to $45,- 
000 worth of electric power and en- 
ergy at the present rates charged for 
such service by the appellee, and appel- 
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lant files this protest on its own behalf 
and on behalf of all other users of 
electric power and energy similarly 
situated. The allegations of the ob- 
jections do not allege in what manner 
the appellant would be injured, or in 
what manner appellant would be af- 
fected adversely or injuriously, by the 
granting of appellee’s application. In 
the absence of any such allegations 
in the appellant’s motion, we must 
conclude that the appellant has failed 
to allege that it has any interest in the 
subject matter here involved. Conse- 
quently, the appellee contends that ap- 
pellant has no right of appeal in the 
matter, because it has no interest in 
the subject matter of the action; it is 
not injured in any way by the order 
of the Commission; no judgment has 
been rendered against it, and it is not 
aggrieved by the order permitting the 
issuance and sale of such bonds. 

In view of the foregoing, we con- 
clude that within the contemplation of 
§ 75-405, Rev Stats 1943, the use 
of language therein as follows: “If 

‘any . person or persons affected 
thereby, shall be dissatisfied with the 
decision of the State Railway Com- 
mission such dissatisfied 
person or persons affected 


may institute proceedings in the su- 
preme court of Nebraska to reverse, 
vacate, or modify the order complained 
of; . . . ,” means any person or 
persons who either have a substantial 
right, a property right, or a pecuniary 
right that would be adversely or in- 
juriously affected, or some right other 
than merely a general interest com- 
mon to all members of the public that 
would be adversely or injuriously af- 
fected as a result of the order of the 
Commission. 

[2] As heretofore pointed out, the 
appellant has failed to allege in its ob- 
jections that any such rights as here- 
inbefore set out have been adversely 
or injuriously affected by the order of 
the Commission. 

The law that one not prejudiced by 
a judgment cannot obtain a review 
thereof, and the rule is the same with 
reference to an order of the State 
Railway Commission, is so well es- 
tablished in this state that citation of 
authority in such respect is deemed 
unnecessary. 

For the reasons given in this opin- 
ion, the motion to dismiss the appeal 
is sustained. 


Motion to dismiss appeal sustained. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


The Limbach Company 


The Baltimore & Ohio Railroad Company 


Complaint Docket No. 14101 
July 9, 1946 


| gineeree for modification of Commission order dismissing 
complaint against railroad company in regard to use of spur 
track ; denied. 


Railroads, § 10 — Commission jurisdiction — Spur tracks and sidings. 
1. A siding, used and connected with a railroad in such a way as to be con- 
sidered an integral part of the system, is a “public highway” subject to 


Commission regulation, p. 320. 


Witnesses, § 5 — Subpoena duces tecum — Railroad records. 


2. A subpoena duces tecum for production of evidence will not be allowed 
where its purpose is to prove the “public use” of a railroad siding con- 


cededly a “public highway,” p. 320. 


By the Commission: This matter 
comes before us upon the petition of 
the Limbach company, complainant, 
for modification of our order of June 
3, 1946, in the above-captioned com- 
plaint proceeding and answer thereto 
filed by The Baltimore and Ohio 
Railroad Company, respondent. 

The involved complaint was insti- 
tuted by The Limbach Company, a 
partnership engaged in a heating, ven- 
tilating, air conditioning, and roofing 
business and alleges that The Balti- 
more and Ohio Railroad Company re- 
fused to allow complainant the use of 
a certain single side-track or spur 
along the southerly boundary of com- 
plainant’s property for the hauling of 
carload shipments of property neces- 
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sary to complainant’s building pro- 
gram and business. Hearing in the 
matter was held on October 10, 1945. 

On October 31, 1945, complainant 
and The Robinson Realty Company 
filed joint petitions concurrently for 
amendment and subpoena duces tecum. 
The petition for amendment requested 
the joinder of The Robinson Realty 
Company as a party complainant and 
also an amendment of the complaint to 
show the petitioners’ respective inter- 
ests in the use of the side-track or spur 
involved. The petition for subpoena 
duces tecum requested that respond- 
ent, The Pittsburgh and Western Rail- 
road Company and The Schuylkill 
Improvement Land Company of Phil- 
adelphia be directed to produce vari- 
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ous records allegedly tending to show 
the circumstances pertinent to re- 
spondent’s acquisition and use of said 
siding facilities and the land upon 
which said facilities are situated “for 
whatever bearing those circumstances 
may have upon the question of public 
use.” 

In our order of June 3, 1946, we 
disposed of both petitions by denying 
the prayers thereof on the ground that 
no useful purpose would be served by 
the granting of said prayers. 

Our ruling on the petition for al- 
lowance of joinder and amendment 
was predicated upon the fact that the 
record and pleadings made it apparent 
that complainant was the primary and 
real party interested in the use of the 
siding facilities. No exception having 
been taken in this respect, we do not 
deem it necessary to discuss the mat- 
ter further. 

[1, 2] Complainant now requests 
that we reconsider and grant the 
prayers of its petition for subpoena 
duces tecum and modify our order of 
June 3, 1946, accordingly. 

We find no reason for doing so. 
The various records designated in the 
petition for subpoena duces tecum 


were requested by complainant for the 
purpose of proving a “public use” of 
the siding facilities. The record and 
pleadings in this proceeding admit the 
present use of Said siding facilities by 
the S. and P. Coal Company and the 
connection of said facilities with re- 
spondent’s railroad lines. Such use 
and connection has made the siding an 
integral part of respondent’s railroad 
system. Said siding has become a 
“public highway” subject to our reg- 
ulation. Lehigh Nav. Coal Co. v. Pub- 
lic Utility Commission (1938) 133 
Pa Super Ct 67, 73, 28 PUR(NS) 
321, 1 A2d 540. Consequently, the 
production of the records and docu- 
ments desired by complainant can in 
no way be necessary for the purpose of 
proving “public use.” Accordingly, 
we are of the opinion that any modifi- 
cation of our previous order entered in 
the matter would serve no useful pur- 
pose; therefore, 

It is ordered: That the prayers of 
the petition of The Limbach Com- 
pany, complainant, for modification of 
our order entered in the above com- 
plaint proceeding on June 3, 1946, be 
and are hereby denied. 





64 PUR(NS) 





Industrial Progress 


A digest of information on new construction by pri- 

vately managed utrlities ; similar information relating to 

government owned utilities ; news concerning products, 

supplies and services offered by manufacturers; also 
notices of changes in personnel. 


$45,000,000 Project Proposed 
By Georgia Power 


P% ANS for construction of the multi-million- 
dollar Clark Hill hydroelectric project near 
Augusta through private financing have been 
announced by P. S. Arkwright, chairman of 
the Georgia Power Company. 

Mr. Arkwright het that the Savan- 
nah River Electric Company, of which he is 
president, would file an application with the 
Federal Power Commission for renewal of its 
license to construct and operate the project. 
Formed for the purpose of developing Clark 
Hill, the Savannah River Electric Company 
halted construction in 1931 and because of the 
depression surrendered its license in 1932. 

Cost of the initial development under the 
company’s plans is estimated at nearly $45,000,- 
000, and construction should be completed 
within three to three and a half years from the 
issuance of a license. 

In the original installation the power house 
will contain water wheels and generators with 
a combined capacity of 160,000 horsepower, and 
it is planned to increase this capacity to 215,- 
000 horsepower as soon as the larger generat- 
ing capacity is needed. Ultimate plans call for 
additional water wheels and generators that 
will bring the total capacity to 375,000 horse- 
power. The plant will be capable of producing 
474,000,000 kilowatt hours of firm power a 
year and about 705,000,000 kilowatt hours of 
primary and secondary power combined. 


Jersey Central Pwr. & Lt. Has 
$1,904,148 Program 


ERSEY CENTRAL Power & Licut CoMPpANY 

has underway $1,904,148 construction pro- 
gram for its electric division. It is expected 
that approximately $1,343,549 will be spent dur- 
ing 1946, 

It is estimated that $512,991 will be used for 
production equipment, $374,204 for transmis- 
sion equipment, $907,313 for distribution equip- 
ment, and $109,640, for general plant equip- 
ment. 


Robins Releases Bulletin 
On Eliptex Screen 


OBINS CONVEYORS INCORPORATED, Passaic, 
New Jersey, manufacturers of materials 
handling machinery, has released bulletin No. 
111-A describing and illustrating the Robins 
Eliptex Screen. 
The Eliptex employs a unique elliptical mo- 


Mention the eee: identifies your inquiry 


tion with three separate components: a hori- 
zontal component which moves the material 
across the deck quickly, giving high capacity ; 
a vertical component which makes the mate- 
rial separate into sizes and keep moving; and 
an elliptical component which gives sharpest 
possible sizing—all three in one screen which 
can be installed horizontally to save headroom. 
A copy of the bulletin may be secured by 
writing to Robins Conveyors Incorporated, 


Allis-Chalmers to Supply 
Seminoe Plant Equipment 


| gg ove wae equipment for the Bureau of 
Reclamation’s Seminoe power plant and 
the Alcova and Casper substations in Wyoming 
is being purchased under a $156,229 contract 
recently awarded. 

The contract was awarded to the Allis-Chal- 
mers Manufacturing Company of Milwaukee, 
Wisconsin. It covered the purchase of trans- 
formers and oil circuit-breakers, and included 
an amount of $4,155 for spare parts. Delivery 
must be made within 270 days from the time 
the contractor receives notice of the award. 
The equipment will be installed by the govern- 
ment, 

A contract for construction of a 63-mile 
transmission line from the Seminoe power 
plant to Casper was awarded by the bureau 
in June, ‘ 


New “CP” Requirements for 
Automatic Gas Ranges 


EW requirements for automatic gas ranges 
N built to “CP” standards which are cre- 
ated to give the homemaker better cooking 
performance have been announced by E. Carl 
Sorby, vice president, Geo. D, Roper Corpora- 
tion and chairman of the “CP” Manufacturers 
Group of the Gas Appliance Manufacturers 
Association. 

The new “CP” requirements go into effect 
January 1, 1947, when, the gas range produc- 
tion rate is expected to exceed by at least 50 
per cent the 2,300,000 ranges sold in 1941. Evi- 
dence that this production rate can be sold, 
according to Mr. Sorby, are the millions of 
new homes that will be built, the 12,540,000 gas 
ranges in homes that are more than ten years 
old and need replacement, and the 1,442,500 
gain in residential gas customers since 1941, 
which brings the total number of homes now 
using gas for cooking in the United States and 
Canada to 20,750,000. 

Unique in major appliance manufacture and 

(Cont'd. on page 22) 
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Why dig through “ 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every go 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 





L-M. Elbows, with compression units 
iving a dependable grip on both con- 
uctors. Also Straight Connectors and 

Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 





c S ht Connectors 
paw riers, es Ter- 
minals, Stud Connectors, ¢ 






Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sieeve t terminals, 
screw type, shrink fit, etc. etc. 


ine—albo sit Figure 8 and Oval, seamless tub- 
_— anne Be, sleeves. High conductivity 


cng ary ae largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 











COA DUC TOR ee ee ee 










PENN-UNION 
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(Cont'd. from page 21) 
merchandising, “CP” technical requirements 
were created in 1938 to set a high standard of 
cooking performance, and to provide the con- 
sumer with an authentic industry-wide un- 
biased buying guide. To make sure all ranges 
bearing GAMA’s “CP” trademark meet “CP” 
requirements, ranges are tested by laboratories 
other than the manufacturers. “CP” is a con- 
sumer protection, available in no other major 
appliances, GAMA states. 


Five Cities Plan $6,500,000 
Transit Expenditure 


orE than $6,500,000 will be spent on new 

trackless trolley coach installations in 

five major cities, according to announcements 

made recently by transit systems in Denver, 

Little Rock, Kansas City, Los Angeles, and 
Portland, Oregon. 

The Denver Tramway Company will pur- 
chase 50 additional trolley coaches to modern- 
ize its service on three more downtown streets. 
This will make a total of 117 trackless trolleys. 
Los Angeles Transit Lines has ordered 120 
new electric vehicles to be used on four central 
business streets. 

Portland Traction Company will add 50 
more trolley coaches to their present fleet of 
141, and the Kansas City Public Service Com- 
pany has announced further modernization 
plans calling for the purchase of 100 trackless 
trolleys to augment its 116 now in service. The 
Capital Transportation Company of Little Rock 
has placed an original order for 29 trolley 
coaches. 


Florida Pwr. & Lt. To Install 
45,000 KW Turbo-generator 


DDITION of a new 45,000 kilowatt turbo- 

generator which will more than double 

the capacity of the facilities at Miami has been 

announced by the Florida Power & Light Com- 

pany. This will be the fourth major project in 

the company’s $24,000,000 expansion program. 
Preliminary work has already been started. 

The new generator will raise the capacity of 
the station to 79,000 kilowatts and is expected 
to be completed in 1948 if materials and equip- 
ment are delivered on schedule. Also added 
will be two great boilers and’ two 25,000,000 
gallons-a-day circulating water pumps. 
Switches and other electrical equipment will 
be housed in the main building, which will re- 
quire extensive alterations to accommodate this 
equipment. 

In addition to more than doubling the present 
generating capacity in Miami the project will 
permit further expansion of service throughout 
nearby areas, just as the expansions at San- 
ford, Sarasota, and West Palm Beach make 
further service possible in those areas. 

Absence of climate extremes have made pos- 
sible a revolutionary design of the new equip- 
ment. The turbo-generator, boilers, and pumps 
will be constructed out of doors and water- 

(Cont'd. on page 24) 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 





















OF BILL ANALYSIS cn 


a but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 

Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your rate. and promotional 
programs. 

The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff pias our 
specially designed Bill Deanery Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a —- of your customer e situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Recording & Statistical Corporation 














Utilities Division 
102 Maiden Lane, New York 5, N. Y. 
Besten Chicage Detroit - Montreal Toraete 
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(Cont'd. from page 22) 
proofed against rain. Ability to do this will 
preclude possible damage to the units from 
falling debris during hurricanes. 

Company President McGregor Smith said 
that this newest project in the expansion pro- 
gram is the result of load studies conducted 
over a period of years. 


Northern Natural Gas Plans to 
Increase Pipeline Capacity 


ORTHERN NaturAL Gas Company, Oma- 

ha, Nebraska, has applied for authority 

to make extensive additions to its pipeline sys- 

tem running from Texas through Oklahoma, 

Kansas, Nebraska, Iowa, Minnesota, and South 
Dakota. Cost is estimated at $12,667,600. 

The company plans to increase capacity of 
the line north of Clifton, Kansas, from 325 
million cubic feet per day to 407 million cubic 
feet per day to meet anticipated demands for 
gas during the winter of 1947-48. In addition, 
it proposes to serve natural gas at wholesale 
for distribution in St. Paul, West St. Paul, 
and South St. Paul, Minnesota, and in Mar- 
shalltown, State Center, and Colo, Iowa. 

In June, 1946, the company was authorized 
to construct facilities to increase its pipeline 
capacity from 270 million cubic feet to 300 
million cubic feet per day to meet 1946-47 needs 
for heating. Since that time, Northern Natural 
has submitted still another request for permis- 
sion to install six additional compressor units 
in existing stations to augment capacity to 325 


million cubic feet for the coming winter’s re- 


quirements, 

Other construction includes about 35. miles 
of 16-inch pipeline from the Sunray, Texas, 
compressor station to a main line in Hutchin- 
son county, Texas; and an extension of a lat- 
eral line from Ames, Iowa, to serve Marshall- 
town, State Center, and Colo; a dehydration 
plant at Sunray and appurtenant equipment. 

The markets the company proposes to serve 
during the 1947-48 heating season with exist- 
ing and proposed facilities consist of 198 com- 
munities with a total population of 2,000,000 of 
which 480,000 are residential gas consumers. 


Paint Designed Stops Rust 


Peco, Inc., Cleveland, Ohio, has announced a 

new type of industrial paint which can be 

apotiod directly over rusty surfaces without 
toning or scraping. 

Known as Rustrem (Rust Remedy) this new 
black paint is claimed to seal rusty surfaces 
and stop rust pérmanently 

. Rustrem is expected to be widely utilized in 
the utility field on metal poles, manhole covers, 
metal pipe, gratings, hydrants, etc. 


To Erect New Switching Station 


LANS have been approved by Public Service 
Electric and Gas Company for the con- 
struction of a new electric switching station in 
Ridgefield, New Jersey, in anticipation of in- 
creased residential, industrial, and commer- 
cial . electric requirements in .the company’s 


— 


Bergen division. It is expected that this new 
switching station will be placed in operation 
in the fall of 1947. 


Construction Loans Announced 


Oy ape loans—chiefly for distribu- 
tion lines, system improvements or new 
or additional generating capacity — recently 
were made to the following enterprises by the 
Rural Electrification Administration : 

Carroll Electric a Corporation, 
Carrollton, Ga., $50,000 

Coastal Electric Membership Corporation, 
Midway, Ga., $50,000. 

Harrison County Rural maT Fe eeeccrcc 
a Corydon, Ynd 

Crow Wing Coe ative — and Light 
Company, Brainerd, Minn., $400, 

Marion Electric Codperative, Marion, ac. 


Floyd County Rural Electric Codéperative, 
Floydada, Tex., $334,000. 

Southwest Arkansas Electric Codperative 
Corporation, Texarkana, Ark., $274,000. 

Three Notch Electric Membership Corpora- 
tion, Donalsonville, Ga., $69,000 

Eastern Illinois Power Coéperative, Paxton, 
Ill., $325,000. 

Tipmont Rural Electric Membership Cor- 
poration, Linden, Ind., $175,000. 

Humboldt County Rural Electric Codpera- 
tive, Humboldt, Iowa, $51,000. 

Adams County Codperative Electric Com- 
pany, Corning, Iowa, $125, 

Buena Vista County Rural_ Electric Codp- 
erative, Storm Lake, Iowa, $235 

Sac County Rural Electric Codperative, Sac 
City, Iowa, $50,000. 

North Central Kansas Rural Electrification 
Coéperative Association, Inc., Belleville, Kans., 
$535,000. 

West Kentucky Rural Electric Codperative 
Corporation, Mayfield, Ky., $495,000 

Lyon-Lincoln Electric Codperative, 
Tyler, Minn., $490,000. 

Federated Rural Electric Association, Jack- 
son, Minn., $300,000. 

Barton County Electric Coéperative, Lamar, 
Mo., $358,000. 

Niobrara Valley Electric Membership Cor- 
poration, Spencer, Nebr., a new cooperative, 


Inc., 


onto Electric Codperative, Binger, Okia., 

Southwest Rural Electric Associatién, Inc., 
Tipton, Okla., $250,000 

Harmon Electric Association, Ine.,, Hollis; 
Okla., $303,000. 

Southwest Tennessee Electric :Membership 
Corporation, Brownsville, Tenn., Bihion ,050,000. 

City .of LaFollette, Tenn.,, 

McCulloch Se etait’ Cobpetative, 
Inc., Brady, Tex., $51 

Hall County Ereoeric Codperative, 
Memphis, Tex., $175,000. 

Washington Electric 
Barre, Vt., $640,000. 

Tombigbee Electric Power ——— of 
Tupelo, Miss., $775,000. § 


Inc., 


Coéperative, Inc., 
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Annval Subscription 
Price 


$43.50 


PUBLICATIONS AND SERVICES 


Essential to those interested in the public utility 
industries, their regulation and allied topics. 


PUBLIC UTILITIES 
REPORTS 


The national reporting service, 
containing authentic decisions 
of commissions and. courts , 
dealing with the problems of 
utility regulation. Five vol. 
umes a yeor—$7.50 each. 
Annual Index—$6. 


PUBLIC UTILITIES 
Fortnightly 


A magazine of current opinion 
and news, conducted as an 
open forum and containing 
discussions of firing-line prob- 
lems; also summaries, anoly- 
ses and explanations of day- 
to-day developments. 


Twenty-Six 
Issues @ Year 








The 


P.U.R. 


Cumulative 


DIGEST 


only complete and authorite- 


tive encyclopedia of Public Service 


$150 
With Current 
Pocket Parts 


law and Regulation. 
Digest,; 
‘supplements. 


A life-time 
kept up-to-date by annual 








P.U.R. EXECUTIVE 
Information 
Service 


A Weekly Letter from the Na- 
tion's Capital, highlighting im- 
portant happenings, trends and 
policies. Reading time: 20 
minutes. 


$12.50 
Quarterly 








FEDERAL UTILITY REGULATION ANNOTATED 


$25 Qvarterly 


SEC 


A brief and pointed digest of 
the administrative rulings of the 
Securities and Exchange Com- 
mission under the Public Utility 
Holding Company Act. Issued 
twice each month. 





Current Services 


FPC 


A brief and pointed digest of 
the administrative rulings « of 
the Federt! Power Commission 
under the Federal Power Act 
and the Natural Gas Act. Is- 
sved once each month. 


$36 Annually 








FEDERAL UTILITY REGULATION ANNOTATED 


Price: $12 


VOL. 1 (SEC) 


A complete annotation of the 
Public Utility Holding Company 
Act, with the Commission's rules 
and regulations, full index and 
periodical upkeep supplements. 


VOL. 2 (FPC) 
Ac 


Federal Power Act and the Na- 
tural Gas Act, with the Com- 
mission's rules and regulations, 
full index and periodical vp- 
keep supplements. 





Price: $12 








PUR. 
Question Sheets 
Twenty-Six Issues Annually $10 


Ten brief questions on 
answered by the commis- 
An easy way fora 


problems, 
sions and courts. 


up-to-date 


busy man to keep informed on current 


vtility regulation. 








Send for our catalogue describing these and other publications 


PUBLIC UTILITIES REPORTS, inc. 


WASHINGTON 4, D. C. 
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BEFORE YOU BUY 
COMPRESSOR... 


AUTO-AIR 


It will pay you—before 
buying any compressor—to care- 
fully consider the Davey Auto-Air. 


In 60, 105, 160, 210 or 315. cfm 
capacities, the Auto-Air is suitable for 
mounting on any standard truck. It is 
driven from the truck’s engine through 
the Davey Heavy Duty Power Take-Off 


«+.+moves from job to job at truck speeds. 


Write, swine or phone today jor Catalog E-172 


Par..0o-£ 
The Davey Mobile Machine Shop 
includes equipment ordinarily found 
only in large central service shops. 


DAVEY 
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helps fo a healthy futur 


e FOR YOU 
e FOR YOUR COMPANY 
© FOR AMERICA 


THIS TIME IT’S FOR YOU— OFFICIAL APPOINTMENT— 


A booklet for em- The person ap- 
ployees. Explains pointed Savings 
howthe payroll Bond Officer for 
savingsplan_ his organization 
works... goalsto is entitled to dis- 
save for. play this certifi- 
cate of identification. 


OFFICIAL COMMENDATION— THE PEACETIME PAYROLL 











A certificate of SAVINGS PLAN— 


xauees |commendation by A booklet for key exec- 
=== === '/the U.S. Treasury utives. Contains helpful 
aA $|foreverycompany suggestions on the con- 
@ tte |operating the pay- duct of your payroll 


roll savings plan. savings plan. 




























You can display it proudly. 

F you're not already using these helps to a healthy future, get in touch 
with your State Director of the Treasury Department Savings Bonds Di- 
vision. Keep up your payroll savings plan. It builds security for alll! 


The Treasury Department acknowledges with appreciation the publication of this message by 
Public Utilities Fortnightly 


fs an official U. S. Treasury advertisement under the auspices of the 
= per FER iy Pw pe em ¢ 
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PROFESSIONAL DIRECTORY 


© This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. » > » 








Tae American Arppraisat Company 
ORIGINAL COST STUDIES « VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 


and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








x Jord, Bacon & Davis 


8D VALUATIONS EF Pf CONSTRUCTION 
REPORTS Nngineers RATE CASES 
NEW YORK @ PHILADELPHIA @ CHICAGO e@ LOS ANGELES 








GILBERT ASSOCIATES, Inc. 


SPECIALISTS 








ENGINEERS 
Steam, Elcnic, Gas, Hydro, POWER ENGINEERING SINCE 1906 po osssing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 


Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading ° Philadelphia Original Cost Accounting, 
Feed Water Treatment, Washington © New York Accident Prevention, 














FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 


Knoxville San Francisco Houston 
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contruction He A. KULJIAN & COMPANY  reisacion 


Engineers 
Public Utilities and Industrials. 


Los Angeles 13 PHILADELPHIA 2 New York 6 














WILLIAM 8S. LEFFLER 
Engineers Associated 
Management Consultants 


Cost Analyses for Rate Revisions Regulatory and Municipal Problems 
Rate and Sales Research for Increased Operating Income 
NOROTON CONNECTICUT 


LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 








Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 





———— 


J. H. MANNING & COMPANY 





120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 

Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 


SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganizaton. 
Chicago New York San Francisco 


Sargent & Lundy 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 3, Ili. 
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The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


80 BROAD STREET 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 
“FRANCIS S. FRIEL 
c iting Engi s 
Water, Sewage and industrial Waste Problems 


Airfields, Refuse Incinerators, industrial Buildings 
City Planning, Reports, Valuations, Laboratery 


1520 LOCUST STREET 





PHILADELPHIA 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit! 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie St., Cxicaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Preperties 


4706 BROADWAY KANSAS CITY, MO. 


ROBERT T. REGESTER 
Consulting Engineer 


Hyprautic Strucrures — UTILITIES 
FLoop Contro: — Water Works 


Baltimore Life Bldg. Baltimore 1, Md. 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports end 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


A. S. SCHULMAN ELEctric Co. 


Contractors 


TRANSMISSION LiNES—UNDERGROUND DistTRI- 
BUTION — PowER STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn St. Cxicaco 








W. C. GILMAN & COMPANY 


ENGINEERS 
and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION — I NVESTIGATION — REPORTS 
MaRKEr AND MANAGEMENT SURVEYS 
VALUATION, DEPRECIATION AND RATE 

. MATTERS 


261 Broadway New’ York 7, N. Y. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


3 J 


Albright & Friel, Inc., Engineers Jackson & Moreland, Engineers ............. 
American Appraisal Company, The Jensen, Bowen & Farrell, 
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PIPING IN UPPERMOST POSITION 





PIPING IN LOWERMOST POSITION 




















- CONSTANT-SUPPORT # HANGER 


WITH GRINNELL CONSTANT-SUPPORT HANGERS, weight transfer stresses are completely eliminated through- 
out the entire range of vertical movement. In operation the lever, turning on the main pivot, balances 
the weight of a vertically shifting load. The change in moment arm with lever rotation is such that 
the product of the moment arm and the spring force is always constant and equal to the weight of the 


piping system. 
EXCLUSIVE FEATURES OF 
GRINNELL CONSTANT-SUPPORT HANGERS 


Constant-support of piping in all “hot” 

and “cold” positions. 

Full safety factor of the supported system 

is always maintained. 

Non-resonant and energy absorbing. 

Mass produced from standard precision 

parts. 

Individually calibrated for each specific 

installation. 

Load adjustment features are incorporated 

into the design. 

3 models meet entire range of load-travel 

specifications. 

The rated capacity of each model varies 
Write for Data with the size of the springs used — the 
Book, “Grinnell overall dimensions of the hanger remain 
Constant-Support 

constant. 


Hangers.” 
Minimum head room is required. 
GRINNELL COMPANY, INC. pe 
Executive Offices: Providence 1, R. I. 
eX Branch Warehouses 
Atlanta 2, Ga. Los Angeles 13; Cal. Providence 1, R. I. 


Charlotre 1,.N. C. 15. Minn. Sc. Louis 10, Mo. 
Chi 9, Ait, Rex York 17,N.Y. St. Paul, Mina, 


14. 0, ees 1. Cat san Francisco 7, 


pln by ia 34, Pa. Seattle 1, Wash. wuensver PIPING 1s invoiveo 
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ES, that’s what the complete Interna- 
tional Line includes—the right truck 
for evéty job. And quality is the same in 
each, from the smallest truck in the line— 
the half-ton pickup—to giant off-highway 
haijlers with a.gross vehicle weight rating 
of 90,000 pounds. 
Considef this overwhelming evidence 
of International Truck perfotmance: 
Every year for the last, 15, American 
commetee and \industry, have -purchased 
more heavy-duty Internationals than any 
other ‘make. 
And consider, the service facilities that 
back International Trucks—specialized 


Tune in “Harvest of Stats” Every Sunday, NBC Network. al 


See newspapers for time and sfation. 
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truck service, furnished by experts trained 
in every detail of economical truck oper- 
ation. 


This service is supplied by the nation’s 


largest company-owned truck or- | 
ganization — International Pia Acts 3 


by International Dealers everywhere. 


Yes, there’s an International—the right 
International—for every truck job, backed 
by the nation’s outstanding, truck-service 
facilities. 


Motor Truck Division hwy 
INTERNATIONAL HARVESTER COMPANY 
180 N. Michigan Ave. Chicago 1, Illimals 
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